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I. Introduction 

The fifth article ofthe United States Con
stitution provides that Congress, "on the 
Application of the Legislatures of two-thirds 
of the several States, shall call a Convention 
for proposing Amendments." 1 Not once in 
the two hundred years since this language 
came into being at the original convention 
in Philadelphia have the State legislatures 
invoked the power it gives them. During the 
last two decades, however, the attention of 
constitutional lawyers, political scientists, 
and elected officials has turned with some 
frequency to these words and to an extraor
dinary controversy over their meaning. 2 

'The text of Article V is as follows: 
The Congress, whenever two thirds of both Houses 
shall deem it necessary, shall propose Amendments 
to this Constitution, or on the Application of the 
Legislatures of two thirds of the several States, shall 
call a Convention for proposing Amendments, which, 
in either Case, shall be valid to all Intents and Pur
poses, as Part of this Constitution, when ratified by 
the Legislatures of three-fourths of the several States, 
or by Conventions in three-fourths thereof, as the 
one or the other Mode of Ratification may be pro
posed by the Congress; Provided that no Amendment 
which may be made prior to the Year One thousand 
eight hundred and eight shall in any manner affect 
the first and fourth Clauses in the Ninth Section of 
the first Article; and that no State, without its Con
sent, shall be deprived of its equal Suffrage in the 
Senate. 
2See, e.g., Black, Amendment by National Consti

tutional Convention: A Letter to a Senator, 32 Okla. 
L. Rev. 626 (1979) [hereinafter cited as Constitutional 
Convention]; Black, Amending the Constitution: A Letter 
to a Congressman, 82 Yale L.J. 189 (1972) [hereinafter 
cited as Amending the Constitution]; Black, The Pro
posed Amendment of Article V: A Threatened Disaster, 
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The dispute over Article V is extraordi
nary not only because the legal culture or' 
our age is not generally characterized by 
close attention to the text and history of 
particular constitutional provisions, but also 
because the scores of books and articles anq.. 
the thousands of speeches3 have found s9; 
much complexity and so little .' . 
ground even for a controversy that 
lawyers and politicians. Its principal 
has been whether a convention can be 
ited to one or more issues. 

Between 1963 and 1969 thirty-two of 
required thirty-four states called for a 
vention to consider an amendment to 
rule the Supreme Court's decision that 

72 Yale L.J. 957 (1963) [hereinafter cited as A 
ened Disaster]; Dellinger, The Recurring '.!ueSt,IUn 

the' 'Limited" Constitutional Convention, 88 Yale 
1623 (1979); Ervin, The Convention Method of 
ing the Constitution, 66 Mich. L. Rev. 875 
Gunther, The Convention Method of r..,r,efl,um.Jt·, 

United States Constitution, 14 Ga. L. Rev. 1 
Rees, Constitutional Conventions and ..... ur",."w'H 

Arguments: Some Thoughts About Limits, 6 
of Law & Public Policy 79 (1982); Rhodes, A 
Federal Constitutional Convention, 26 U. Fla. L. 
1 (1973); Van Alstyne, A Limited Constitutional 
vention-The Recurring Answer, 1979 Duke L 
[hereinafter cited as The Recurring , 
Alstyne, Does Article V Restrict the States to 
Unlimited Conventions Only?-A Letter to 
league, 1978 Duke L.J. 1295 [hereinafter cited' 
ter]; Note, Proposed Legislation on the 
Method of Amending the United States 
85 Harv. L. Rev. 1612 (1972) [hereinafter cited 
Proposed Legislation]; Note, Limited Federal., 
tutional Conventions: Implications of the 
rience, 11 Harv. J. of Legislation 127 (1973); 
Bar Association, Special Constitutional 
Study Committee, AMENDMENT OF 
STITUTION BY THE CONVENTION 
UNDER ARTICLE V (1974) [hereinafter 
Report]; American Enterprise Institute, A 
TUTIONAL CONVENTION: HOW WELL 
IT WORK (John Charles Daly, moderator; 
Walter Berns, Gerald Gunther ang.Antonin 
[hereinafter cited as AEI Forum]; 
vention Procedures: Hearing on S. 3, S. 
1710 Before the Subcomm. on the ..... UJ,,~""U'w, 
Senate Comm. on the Judicary, 96th Cong., 
(1979) [hereinafter cited as 1979 Hearings]
Constitutional Convention: Hearing on S. 
the Subcomm. on Separation of Powers of 
Comm. on the Judiciary, 90th Cong., 1st 
[hereinafter cited as 1967 Hearings]. 

3See, e.g., 1979 Hearings and 1967 H 
note 2. 



legislatures must be apportioned according 
to population.4 Some opponents of the con
vention argued that Congress would be under 
no duty to call a convention even if the thirty
fourth State acted,s or at any rate that no 
court would enforce such a duty. 6 Others 
argued that while Congress would generally 
have at least a moral duty to call a conven
tion at the request of three-quarters of the 
States, applications from legislatures that 
were themselves malapportioned should not 
be counted.7 The most effective argument, 
however, was that a convention called to 
deal· with reapportionment would also be 
free to address anything at all that its mem
bers might not happen to like about the Con
stitution. In the memorable phrase of Pro
fessor Charles Black, the amending power 
can "change the presidency to a committee 
ofthree, hobble the treaty power, repeal the 
fourth amendment, make Catholics ineligi
ble for office, and move the national capital 
to Topeka."8 None of the remaining seven
teen State legislatures was willing to entrust 
such power to a "runaway convention" 
composed of people selected only for their 
views on reapportionment. 

The spectre of a "runaway convention" 
continues to dominate the debate, but the 
legal and political arguments about it have 
evolved and multiplied since 1969. It is pos
sible to identify a remarkable number of more 
or less distinct positions on the question: 

(1) At first, some supporters of a limited 
convention argued that the power to define 
the subject matter of a convention is implied 
in the power of Congress to call a conven
tion once the States apply for one. 9 

(2) Opponents responded that to give 
Congress this kind of power over a conven

would defeat the purpose of the con-

.. 4Baker v. Carr, 369 U.S. 186 (1962). See generally 
Report, supra note 2, at 3-4. 

sSee ABA Report, supra note 2, at 3. 
6See id.; see also Part V, infra. 

. 7See ABA Report, supra note 2, at 3. 
sBlack, A Threatened Disaster, supra note 2, at 959. 

Brickfield, Problems Relating to a Federal Con
Convention, printed for the Committee on 

Judiciary, United States House of Representatives, 
Cong., 1st Sess. 16-26 (1957); Rhodes, supra note 
14-15. 

vention provision, which was to afford a 
way· to amend the Constitution over the 
opposition of the Congress. lO 

(3) Other commentators suggested that 
both sides in the debate over congressional 
power to limit a convention were missing 
the point: since Congress has a_ duty to call 
any convention that two-thirds of the State 
legislatures apply for, it is the legislatures 
that decide whether and how to limit the 
convention. 11 

(4) Still other commentators observed that 
if State legislatures had the power to apply 
only for unlimited conventions then all of 
the State applications since 1789, whether 
or not they purported to be limited to a single 
subject, should be counted as applications 
for a single general convention which was 
by this reasoning long overdue. 12 

(5) One response to this suggestion was 
that since States have no power to call for a 
limited convention, applications for such a 
«onvention were nullities and should simply 
be disregarded. 13 

(6) Many scholars, reluctant to embrace 
the limited convention position but just as 
reluctant to declare that thirty-four identical 
State applications would have no legal force 
at all, staked out "compromise" positions 
under which either the States or Congress 
could limit a convention somewhat, but not 
too much. 14 

lODellinger, supra note 2, at 1630-31. 
USee 1979 Hearings, supra note 2, at 286-302 (state

ment of William Van Alstyne); Rees, supra note 2; Van 
Alstyne, Letter, supra note 2. 

12See Ervin, supra note 2, at 883. 
13See Black, Constitutional Convention, supra note 

2, at 631; Black, Amending the Constitution, supra note 
2, at 198; Ackerman, Unconstitutional Convention, New 
Republic, Mar. 3, 1979, at 8. 

14See, e.g., Ervin, supra note 2, at 884 ("[T]he states 
could not require the Congress to call a convention to 
accept or reject the exact text of [a particular proposal 
for amendment], for then the convention would be merely 
a ratifying body." But they could call for a convention 
confined to a particular subject.); 1967 Hearings, supra 
note 2, at 96-104, 233-37 (statements of Philip Kur
land). Professor Gunther takes a somewhat different 
"compromise" position on the legal effects of limita
tions in convention applications, maintaining that the 
States and Congress can initiaIly specify an agenda for 
the convention, but that the convention itself is a "sep
arate, independent body ultimatcly not controllable by 
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(7) Another facet of the disagreement over 
the legal effects of State applications for a 
limited convention has to do with whether 
such applications should be amalgamated if 
they call for consideration of subjects (or 
specific amendments) that are similar but 
not identical. 15 There have also been side 
controversies about the extent of State or 
congressional power to set the time, place, 
duration, and internal procedures of a con
vention; 16 about how long a State applica
tion remains in force; 17 about whether States 
may rescind their applications;18 and about 
whether the President, the State gover
nors,19 and the courts20 have roles in the 
convention process. The effect ofthese issues 
is to increase exponentially the number of 
possible positions from which the validity 
of any particular proposed convention may 
be attacked or defended. 

(8) Yet another set of commentators 
choose not to dwell on the inquiry into the 
constitutional legitimacy of limitations on a 
convention but to speculate on what would 
actually happen if a convention simply dis
regarded its limits. 21 Since these "is" obser
vations are sometimes made in answer to 
"ought" questions and vice versa, they have 
a tendency to increase the level of confu
SIon. 

(9) Finally, the confusion itself has been 
cited as reason enough to forego a consti
tutional convention.22 Some observers have 
doubted whether any amendment, no matter 

the applying states or Congress." Gunther, supra note 
2, at 312. Similarly, Professor Dellinger suggests that 
limitations in State applications for a convention should 
be presumed to be intended as advisory guidelines. 
Dellinger, supra note 2, at 1634, 1636. 

lSSee, e.g., Dellinger, supra note 2, at 1636-38; Black, 
A Threatened Disaster, supra note 2; see also Part IV 
infra, text & notes 133-38. 

16See Note, Proposed Legislation, supra note 2; ABA 
Report, supra note 2, at 93-96; Part IV infra, text & 
notes l38-54. 

17See Part IV infra, text & notes 123-28. 
,,18See Part IV infra, text & notes 123-25. 
19See Part IV infra, text & notes 116-20. 
20See Part V infra. 
21See Gunther, supra note 2; Schlafly, Questions About 

a Convention on Balanced Budget Amendment, Human 
Events, Jan. 5, 1985, p. 20. 

22See , e.g., Gunther, supra note 2, at 25. 
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how important its substance, is worth the 
risk of a constitutional crisis in which there 
would be serious disagreement over what 
provisions the Constitution contains.23 

Although the eleven-blind-men-and-the
elephant quality of the debate thus far does 
suggest that a limited constitutional conveI\., 
tion and its aftermath would not be a ' 
less or a risk-free process, this argument 
hardly be expected to satisfy those who 
deeply about an issue-such as the need 
a balanced-budget amendment-on 
they perceive a consensus virtually 
where but in Congress. In any case, 
two State legislatures, as of April 1, 
have once again acted to create a "UUU"l' 

in which two more legislative ...... " ..... ,,,., 
require that we arrive at answers to 
questions. 24 

This essay is primarily an effort to 
that there may be less confusion than 
the eye. As is the case in most 
much of the disagreement about 
function of the failure of the 
agree on premises. While this alone 
be a source of encouragement, the 
over limited conventions has also 
acterized by a frequent failure to 
and defend the premises from which 
ments proceed. Isolating the real 
disagreement does not itself res 
putes, but it often points the way. 
I will take and defend positions on a 
of issues relating to the consti . 
vention process, my main goal is to 
a framework for analysis in order 
that such disagreements need be 
intractable than other kinds of n,,,'nllTP< 

important constitutional questions. 
Part II of this essay is an 

I take to be the three competing 
models of the amending process 
various commentators have 

23See , e.g., Schlafly, supra note 21 ("The 
stitution has served us well for nearly 
doesn't deserve the risks of a Can Con. 
budget amendment and all other proposed 
should be debated on their own merits. "). " 

24By 1979 thirty States had passed 
cerning a convention for the proposal of 
requiring a balanced budget and/or "1''''llUU''5 



arguments about constitutional conven
tions, and a defense of the "classical" or 
"contemporaneous consensus" model that 
was the dominant one until recently. Part 
III analyzes the constitutionality of a limited 
constitutional convention from the stand
point of the classical model, and to place the 
principal arguments in the context of the 
models from which they derive. Part IV 
examines the extent of congressional power 
to resolve" side issues" such as the duration 
and rescission of convention applications, 
the role of the Presidenfand governors, and 
the composition and internal procedures of 
a convention, and suggests principles for the 
resolution of some of these questions with
out congressional regulation. Finally, Part 
V suggests that questions oflawarisingfrom 
a constitutional conventidn should be resolved 
by courts in the same way and to the same 
extent as similar questions arising from the 
activities of other institutions of govern
ment. 

II. The Nature of the Amending Process 

Most modern political theories attempt to 
questions about the legitimacy of 

..... "' ... by reference to the idea of con
,",yu .. ,..". The idea of a constitution, particu-

where it is manifested in the fact of a 
constitution, is generally thought to 

helpful in making the case for the exis
of a fundamental consensus about the 

of government. But a constitu
regarded as a means of ensuring or 

""'''~.·'UE> the legitimacy of government, 
e no better than its amending process. 
. citizens to disagree on whether the 

has been amended, and there
what the Constitution provides, all 

.. ; ways in which the document may 
to establish legitimacy-as a "rule 

, establishing processes and institu
dispute resolution, as a source of 

norms by reference to which cit-
be persuaded to accept outcomes 

otherwise reject, and perhaps 
as a "mystical" symbol by which 
and disparate sentiments held by 

of citizens on such things as "free-

dom," "equality," "patriotism," and "tra
dition" are caused to have more centripetal 
than centrifugal effects-would be in seri
ous doubt. 

The interpretation of Article V of the 
United States Constitution, therefore, pre
sents a special challenge to those who must 
deal with the Constitution as government 
officials, as writers and thinkers, or as citi
zens trying to inform their political choices. 
Nowhere else is it more important that con
stitutional interpretation really be interpre
tation. Yet the idea that it is possible to 
interpret a document objectively, to find a 
meaning that was placed there by someone 
other than the interpreter himself, contra
dicts the central premise from which most 
modern constitutional scholars ordinarily 
proceed. This premise, which is the most 
important analytic device in the arsenal of 
the movement known as Legal Realism, is 
that there is no such thing as a dichotomy. 
Differences in kind can always be expressed 
as differences in degree: the distance between 
any two things in the universe, emphatically 
including "lawmaking" and "lawfinding, " 
is best expressed as a continuum. It is 
impossible to know that a constitutional pro
vision "means" X and not Y because the 
boundary between X and Y (and the bound
ary between meaning and non-meaning) must 
be drawn rather than discovered. A text is 
like a college education: one gets out of it 
whatever what one puts into it. 

If this insight is taken to be the last word 
in constitutional interpretation-if there is 
no way to. resolve questions of meaning 
except by resort to the value judgments of 
the interpreter-then it demonstrates the 
futility of attempts to govern according to a 
written constitution. And if genuinely 
interpretive decisionmaking is deemed 
impossible in an Article V case, the damage 
to the idea of government under a written 
constitution is even greater than in a case 
involving another constitutional provision. 
If the First Amendment is construed in a 
particular case to afford no more and no less 
protection of free speech than a particular 
judge believes the government ought to 
afford, the rest of us can still hope to rely 
on the rest of the Constitution in cases not 
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addressed by the decision. Indeed, if enough 
of us disagree strongly enough with the 
judge's interpretation, we can amend the 
Constitution. The amending process is a link, 
however tenuous, to the idea of government 
by consent. But if the provision for amend
ment of the Constitution is itself inadequate 
for generating rules of decision in particular 
controversies, then we really are in trouble. 
The suspicion that certain provisions have 
been ruled in or out of the Constitution not 
because they did or did not comply with 
procedures on which. the polity had agreed 
in advance, but simply because the tribunal 
of last resort thought their inclusion or 
exclusion might be a good thing, must be a 
corrosive one. One might, of course, retain 
one's faith in the system because one trusted 
the courts, the legislature, the executive, the 
armed forces, or whomever else one expected 
to have the last word in future crises, to do 
the right thing. But any faith in the Consti
tution itself, in the usefulness of writing down 
the things that people in power must not do 
even when they really want to do them, would 
have been shown to be misplaced. 

The Classical Model: Contemporaneous 
Consensus 

For the first one hundred and fifty years 
of our nation's existence, the interpretation 
of Article V was not thought to present any 
unusual problems in constitutional theory. 
This was not because there were no dis
putes-the Supreme Court decided a num
ber of cases in which one party urged that 
an amendment had not been properly pro
posed or ratified and therefore was not part 
of the Constitution25-but because it was 
thought possible for courts to resolve these 
disputes according to rules inherent in the 
text, history, and structure of Article V. 

2SSee Hollingsworth v. Virginia, 3 U.S. (3 Dail.) 378 
(1798); The Slaughterhouse Cases, 83 U.S. (16 Wall.) 
36 (1873); The National Prohibition Cases, 253 U.S. 
350 (1920); Hawke v. Smith, 253 U.S. 221 (1920); Dillon 
v. Gloss, 256 U.S. 368 (1921); Leser v. Garnett, 258 
U.S. 130 (1922); United States v. Sprague, 282 U.S. 
716 (1931). These cases are discussed in Part V infra, 
note 218. 
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The organizing principle in the system of 
rules elaborated by the Court during this 
period was the idea of "contemporaneous 
consensus" among the participants in each 
stage of the amending process.26 As Alex
ander Hamilton put it in Federalist 85, the 
amending process was designed to ensure 
that "the will of the requisite number" should 
prevail,27 Writing at a time when there were 
thirteen States, Hamilton stated that the 
Constitution would be amended' 'whenever 
nine, or rather ten, States were united in the 
desire of a particular amendment.' '28 The. 
Constitution was regarded as a kind of cOIl~ 
tract, and gaps or ambiguities in the 'H"""".L 
procedure for modifying it were to be TP""''''t>rf 

according to the principle that the ma,nlIesl 
intentions of the parties-the States, 
in their own capacity or as agents for 
people-should not be defeated by 
struction. 29 

2
6See Dillon v. Gloss, 256 U.S. 368, 375 (1921): . 

[AJs ratification is but the expression of the 
bation of the people and is to be effective 
in three-fourths of the states, there is a fair 
tion that.it must be sufficiently corlternp()raJleo 
the number of states to reflect the will of the 
in all sections at relatively the same period. 
27THE FEDERALIST No. 85 (A. Hamilton). 
28Id. 
29The Framers and ratifiers of the vVJ.l~"'U 

offer and acceptance with the contracting 
the States. During the debates over 
Constitution, for instance, Federalists and 
eralists alike spoke in terms of the principle 
sus, and sometimes in the language of "'nT"r~,,..' 
support their arguments about the 
in general and about the proposal and . 
amendments in partiCUlar. See, e.g., A. 
THE FEDERALIST No. 85: " ... VV11"""" 

amendment, it must infallibly take place. ".; 
in the Massachusetts ratification ,.."""",.,ti 
the present article provides, upon nine 
ring in any alteration or mnendment to 
either by Congress or any future 
alteration or amendment to be proposed 
gress or any future convention, that this 
be a part of the Constitution. . . . 
will be amended when nine States 
mnendments.' ".2 J. Elliot, THE 
SEVERAL STATECONVENTIO 



Political Questions and Plenary 
Congressional Power 

In 1939, the Court abruptly departed from 
the classical model ofthe amending process. 
In Coleman v. Miller,30 opponents of the 
proposed Child Labor Amendment had 
challenged its ratification by the Kansas leg
islature. The opponents argued that the 
State's prior rejection of the amendment 
barred the ratification; that the amendment 
could no longer be ratified because too much 
time had elapsed since its proposal; and that 
the lieutenant governor had violated Article 
V by voting in the State senate to break a 
tie on the ratifying resolution. The Supreme 
Court refused to say what, if anything, Arti
cle V had to say about these questions, 
deciding instead that at least some issues of 
law arising in the amending process were 
"political questions" whose final decision 
was committed by the Constitution not to 
the courts but to CongressY 

Coleman was an odd decision, not only 
because it broke sharply with precedent 
without any apparent basis in the text or 
history of the Constitution, but also because 
it gave absolute and unreviewable power to 
decide questions oflaw arising in the amend-
jng process to one of the institutions whose 
actions might be called into question. In a 

. between Congress and one or more 
legislatures over whether an amend
had been properly proposed or rati-

Congress would be the judge in its own 

OF THE FEDERAL CONSTITUTION 
; J. Madison in the Virginia ratification con

" ... the people as composing thirteen sov
" rather than' 'the people as one great mass" 

" to the Constitution; "three fourths of 
. [the States] must concur in alterations." 3 id. at 

exchange between George Wythe and Patrick 
in which they discuss the ratification and sub

amendment of the Constitution in terms of 
counter-offer.ld. at 586-89; Patrick Henry's 

that "It is admitted by everyone that this 
I;onlpact." Id. at 591. See also Rees, Throwing 

the Key: The Unconstitutionality of the Equal 
"'"'' "UTTLf<J'" Extension, 58 Tex.L. Rev. 875, 880 

n.264 (1980), and sources cited therein. 
U.S. 433 (1939) 

450. For a detailed discussion of Coleman, 
V infra. 

case. It is important to notice, however, what 
Coleman did not hold: in deciding that 
Congressional decisions about the amend
ing process are not subject to judicial review, 
the Court did not imply that Article V allows 
Congress to decide anything it liked. Pro
vided only that a law has any meaning at 
all, whether it is being violated and whether 
anyone will put an end to the violation are 
two separate questions. According to Cole
man, Congress itself has an obligation to 
discern the meaning of Article V and to 
resolve disputes about the amending pro
cess accordingly. 

Later decisions of the Supreme Court 
narrowing the' 'political question doctrine" 
have raised doubts about whether the Court 
would actually leave to Congress the final 
decision on questions of law arising in the 
amending process. The principal impor
tance of Coleman, however, is that many 
commentators and legislators have misread 
its holding as a declaration that Article V 
gives Congress the substantive power to 
ignore the intentions of other participants in 
the amending process. 

This "plenary congressional power 
model" of the amending process has been 
the principal competitor to the classical 
"consensus model." It was urged most 
forcefully in support of the congressional 
, 'extension" of the proposed Equal Rights 
Amendment. 32 Although the extension was 
billed simply as an additional time beyond 
the original deadline during which States 
would be free to ratify the amendment, its 
most important effect was its attempt to 
extend the lives ofthe thirty-five prior State 
ratifications.33 The power of Congress to do 
this, without regard to the actual intentions 
of the State legislatures whose ratifications 
were at stake, was justified on the ground 
that the time limit was none of the States' 
business: no matter what the time limit or 

32See generally Ginsburg, Ratification of the Equal 
Rights Amendment: A Question of Time, 57 Tex.L. 
Rev. 919 (1979); Equal Rights Amendment: Hearings 
on H.J. Res. 638 Before the Subcomm. on Civil and 
Constitutional Rights of the House Committee on the 
Judiciary. 95th Cong., 1st & 2d Sess. (1977-78) [her
einafter cited as ERA Hearings]. 

33See Rees, supra note 29. ". 
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other conditions imposed by the resolution 
the legislators thought they were voting for, 
their resolution was actually valid for such 
time and under such conditions as Congress 
might later see fit to impose. 34 

Similarly, it was argued that a State could 
rescind,its decision to ratify an amendment, 
provided that a later Congress chose to give 
effect to the rescission, but that Congress 
has absolute discretionary power to refuse 
to give it any effect. 35 In essence, the "plen
ary power model" substitutes for the two
step amending process provided by Article 
V-under which amendments are proposed 
by Congress or a convention and then rati
fied by three-fourths of the State legisla
tures-a three-step process consisting of 
proposal, ratification, and final "accep
tance" by Congress. And since the model 
gives Congress the power not only to "reject" 
amendments that actually command the 
support of three-fourths of the State legis
latures, but also to "accept" amendments 
that do not command such support, the third 
step is the only one that really matters. 36 

The Formalist Model: Certainty and 
Sacramental Acts 

The controversy over extension and res
cission of the Equal Rights Amendment gave 
new life to yet a third model of the amending 
process, which I have elsewhere called the 
"sacramental act model" but which should 
perhaps be designated less pejoratively as 
the "formalist model." Proponents of this 
model argue that the State rescissions of the 
ERA were forbidden and the congressional 
extension permitted not because Congress 
has absolute power to do anything it pleases, 
but because a State that ratifies an amend
ment thereby exhausts the only power given 
to it by Article V. 37 In order to decide whether 
an amendment has become part of the Con
stitution, therefore, a court requires only 

34See Ginsburg, supra note 32, at 925. 
35See, e.g., ERA Hearings, supra note 32, at 39 

(statement of Professor Laurence H. Tribe). 
36See Rees, supra note 29, at 898-99. 
37See Dellinger, Tht; Legitimacy of Constitutional 

Change: Rethinking the Amending Process, 97 Harv.L. 

72 BENCHMARK Vol. II, No.2 

one statistic: how many State resolutions of 
ratification were ever passed. It should avoid 
any further questions, such as whether the 
amendment commands or has ever com
manded the simultaneous support of three
fourths of the legislatures, or whether any 
States intended their resolutions to be valid 
for a limited time or subject to other condi
tions that have not been met. 

Although the formalist model is 
to the plenary congressional power 
in that it does not posit an imaginary 
stage in the amending process, it would 
the significant drawback of allowing 
ments to become part of the LonstItutlC 
that are in fact opposed by some or all of' 
State legislatures whose votes are 
counted. Indeed, it would theoretically 
an amendment to become law that 
actively opposed by every State ~~I:>"'"'''' 
but one. This model has nevertheless 
ably defended by Professor Walter 
ger, who contends that controversies 
the amending process should be 
reference not to "policy ",,,'u,,a,,,~. 
to "clear rules." He argues that 
of the classical model of the ....... ""' .... H, 

cess have been wrong in paying 
attention" to: 

resolving disputes by reference . 
policy thought to be immanent' 
de V: the ascertainment of a " . 
poraneous consensus" in 
amendment. As Professor 
"The Supreme Court has 
that consensus, and not a 
malities, is the essence of 
ing process .... " I would 
the Court has it exactly 
article V is in essence a 
mali ties , and for very 
Attention to those 
likely to provide clear 
a search for the result that 
an imputed "policy" of " 
aneous consensus. "38 

Rev. 386 (1983). The formalist 
earlier support from J. Jameson, 
SEVERAL STATE CONVENTIONS 

THE FEDERAL CONSTITUTION 628 
38Dellinger, supra note 37, at 4 



The Consensus Model Revisited 

Professor Dellinger's criticism of the con
sensus model fails to distinguish between 
two very different ways in which one might 
refer to "policy" in interpreting a docu
ment. The consensus model does not allow 
courts or other decision-makers to substi
tute their own judgment of whether "Amer
ica really wants this amendment" for an 
inquiry into whether it has in fact been pro-

. posed and ratified in the way Article V 
requires. Rather, the notion of contempor
aneous consensus becomes important only 
to resolve ambiguities about what Article V 
requires, and then only insofar as it seems 
to suggest a way to resolve such ambiguities 
in accordance with the original understand
ing and the deep structure of Article V itself. 

There is, moreover, simply no way to get 
the need to resolve ambiguities by 

to some policy or policies. Profes-
. Dellinger himself concedes, for instance, 

the text of Article V standing alone pro
no clear answer to the rescission ques

but he suggests an answer on the ground 
it will best serve the policy of "cer
. ' '39 Yet the consensus model affords 

about rescission and related ques-
that are just as clear and certain as the 

provided by the formalist model
have the additional advantage or 
y with principles that have been 

. almost universally to determine 
persons and institutions with legal 

bind themselves have exercised 

model of the constitu
."" .... ,,"E> process interprets Article 

the participants at each stage-
for a convention, proposal of 
, and ratification-as parties 

a bargaining table. 40 Where 
does impose clear limita-

.freedom of any of the parties 
, when it requires that no 

shall be adopted depriving any 

and sources cited therein. 

State of its equal representation in the Sen
ate without its consent)41 these limits must 
be observed. Otherwise, however, each party 
is presumed to be free to grant or withhold 
its consent to any proposition as it sees fit. 

Where the text and structure of the Con
stitution are ambiguous and history pro
vides no clear answer, there is no more rea
son to imply restrictions on the freedom of 
participants in the amending process than 
on participants in any other process. Thus 
in the law of nations as in the law of con
tracts, parties generally retain the freedom 
,to withdraw their consent to agreements until 
the other parties (or as many as are neces
sary to make the agreement legally binding) 
have consented.42 Similarly, in legislative 
assemblies an extension of the time for vot
ing includes the opportunity to change one's 
vote from "aye" to "nay," not just the other 
way around. 

Any system of rules will produce mar
ginal cases in which reasonable people can 
differ. There is no evidence that interpreting 
Article V according to the venerable and 
sensible principle of consensus generates any 
more such cases than any other system. If, 
moreover, this writer is right in believing 
that Article V was designed around the orga
nizing principle of consensus among con
tracting parties,43 then any attempt to pro
duce "certainty" by imposing a contrary 
principle is doomed to failure; for the power 
to impose a result will not carry with it a 
power to stem the flow of persuasive argu
ments springing from the text, history, and 
internal logic of Article V itself. The winners 
in any such controversy-in which the los
ers regarded not just the outcome but the 
philosophical foundation of the decision as 
inconsistent with principles inherent in Arti
cle V-would have problems similar to those 
of royal usurpers in nations where the Crown 
rather than the Constitution is the ultimate 
symbol of authority and unity. Worse prob
lems, really, because principles die harder 
than kings. 

41See u.s. Const. art. V, reprinted in note 1 supra. 
42See RESTATEMENT (Second) OF CONTRACTS 

§§34, 35, 41 (tent. drafts nos. 1-7 1973); Vienna Con
vention on the Law of Treaties arts. 24, 25, 42, 54. 

43See note 29 supra and sources cited therein. 
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III. Can the States Require a Limited 
Convention? 

The consensus model of the amending 
process provides a framework for principled 
analysis of a particular controversy only after 
one threshold question has been answered: 
who is entitled to sit at the bargaining table? 
The presumption that each participant in the 
amending process may give or withhold its 
consent to any proposition on whatever terms 
it chooses cannot be applied until the partic
ipants are identified. 

In the decision about whether to call a 
constitutional convention, the only partici
pants contemplated by Article V are State 
legislatures. If two-thirds of the legislatures 
(thirty-four of the present fifty States) apply 
for a convention, Congress "shall" call one.44 

If, on the other hand, thirty-three State leg
islatures should join with both houses of 
Congress, the President, and the Supreme 
Court to call a convention, they would be 
conducting a coup d'etat rather than exer
cising power granted by Article V. As a log
ical consequence of the absolute power of 
thirty-four State legislatures to determine 
that a convention shall be called-and per
haps more importantly of seventeen State 
legislatures to determine that it shall not~ 
the legislatures should be presumed free to 
grant or withhold their consent on whatever 
terms they choose. The presumption is 
rebuttable, of course: all constitutional power 
is subject to the limitation that it not be 
exercised subject to unconstitutional con
ditions. 45 But a condition should not be 
regarded as unconstitutional in the absence 

44U .S. Const. art. v, reprinted in note 1 supra. 
45See, e.g., Perry v. Sinderman, 408 U.S. 593, 597 

(1972): ("[EJven though a person has no 'right' to a 
valuable governmental benefit and even though the 
government may deny him the benefit for an~number 
of reasons, there are some reasons upon which the 
government may not rely. It may not deny a benefit to 
a person on a basis that infringes his constitutionally 
protected interests-especially, his interest in freedom 
of speech. For if the government could deny a benefit 
to a person because of his constitutionally protected 
speech or associations, his exercise of those freedoms 
would in effect be penalized and inhibited. "); Hale, 
Unconstitutional Conditions and Constitutional Rights, 
35 Colum. L. Rev. 321 (1935). 
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of a prohibition expressed or strongly implied 
by the Constitution itself. 

The burden of proof, in other words, is 
on those who would limit the power of the 
State legislatures. In the absence of per sua
sive evidence of some constitutional limi
tation, thirty-four legislatures are free to agree 
that there will be a convention on the con
dition that its deliberations be limited to a 
particular subject or a particular draft· 
amendment; or on the condition that Con-' 
gress does not propose such an amendment 
by a certain date; or on the condition 
the ballroom of the Hyatt-Regency 0 
can be rented for the occasIon; or on 
condition that Dapple Grey wins the 
tucky Derby. Constitutional power may 
be exercised subject to 
conditions, but showing that a conamC)IT":: 
extremely foolish is not the same thing 
showing that it is unconstitutional. 

It has been argued that Article V 
expressly limit the power of the States, 
referring to a convention for '-nt'nnn,,, 

amendments. 46 If thirty-four 
specify that the convention is limited 
to voting Yes or No on particular 
specified in the convention J-Iu·' ",a •. 'VJ.'~ 
argument goes, the legislatures and 
convention will have' 'proposed 
amendment. This argument rests 
assumption that nobody can be 
proposed an amendment except 
or institution that first thought of it or 
it into being. Especially in an . 
context such as that contemplated 
de V, this assumption is 
posal is the word the Framers of 
stitution used to signify the 
choosing which amendments 
to the States for their approval· . 
proval. In an early draft of 
instance, Congress seems to 
intended to "propose" 
ments three-fourths of the State .. 

46See Black, Constitutional LOf!VelimOf 
2, at 628-29. 

47"The Congress, whenever two 
shall deem necessary, or on the 
thirds of the Legislatures of the 



word propose to describe the function of the 
convention should not be construed as a 
limitation on any power the State legisla
tures would otherwise have to put condi
tions on their applications for a convention. 

A related argument is that if a convention 
is deprived of its deliberative function-by 
being limited either to particular language or 
to too narrow a subject matter-it is not 
really a "convention. "48 One answer to this 
is that any institution that must decide 
whether to propose for ratification a consti
tutional amendment on a topic such as the 
balanced budg~t (or abortion, or school 
prayer, or equal rights for men and women) 
has got a lot of deliberating to do, even if 
the words of the amendment have already 
been written down. This observation is bol
stered by the express provision of Article V 
for State conventions as an alternative means 
of ratifying amendments after they have been 
proposed.49 This suggests that a body charged 

amendments to this Constitution .... " 2 THE 
'DLAII."J.JoJ OF THE FEDERAL CONVENTION OF 

, at 559, 629 (Farrand ed. 1937) [hereinafter cited 
l'1<>rr<>n,~l. This provision was submitted by James 

and adopted by the Convention on September 
, and then revised in certain unimportant respects 

Committee on Style. It was this draft of Article 
gave rise to the September 15 debate and revi

discussed in text and notes 57-67 infra. Whatever 
language and the delegates' reactions to it do 

not show, they would seem to be conclusive 
that the word "propose" could be used to 

a process of deciding whether or not to submit 
Ull"'CL''''11 by the States an amendment or amend-

whose text or subject matter was chosen by 
other than the "proposing" institution. 

Hearings, supra note 2, at 182-83 (testi
Black): "[A]t the least, an application 

"--.-,~ ' .. ~ of a national constitutional conven
of proposing a textually set out or 

~"",",HU\OU amendment is a mere travesty of 
. constitutionalism. Assembling a national 

from Maine, Alaska, Florida, and Hawaii, 
the rooms and getting the requisite three 
from each of the major faiths, deciding 

. to get the gavel, or which pieces of it, after 
coming in to perform such a ministerial 

channeled function, is a bit of foolish 
that no one can think the Constitution calls 

me of Henry VIII's conges d'elire, which 
chapters leave to elect a bishop, namely, 

e§I!~nated by Henry VIII." 
. art. V, reprinted in note 1 supra. 

only with an up-or-down vote is sufficiently 
deliberative to be a "convention" within the 
meaning of Article V. 

It is not quite fair, however, to deal with 
these arguments in isolation, for they are 
closely related to a more complex set of 
textual and historical arguments about the 
nature of the constitutional convention pro
cess. Many of these arguments have been 
made eloquently and incisively by Professor 
Black.50 Their common thread-and in my 
judgment their central flaw-is that they treat 
the Article V provision enabling State leg
islatures to call a convention as if it were a 
direct grant of power to the convention 
itself. 51 

The case against the constitutionality of 
limited conventions originates with a syn
tactical ambiguity in Article V: upon appli
cation of two-thirds of the State legislatures, 
Congress is bound to call "a Convention for 
proposing amendments. "52 The use of the 
word "amendments" in the plural, and its 
placement within a clause that modifies the 
word "Convention," makes possible an 
inference that the convention must have the 
sole power, unfettered by limitations imposed 
in its charter, to choose which amendments 
to propose. Indeed, one might even make 
an argument-although Professor Black does 
not-that a convention would be bound to 
propose more than one amendment, since 
the text does not speak of "a convention for 
proposing an amendment." But Article V 
also provides that Congress may "propose 
Amendments" on its own initiative, and no 
one has suggested that Congress must pro
pose more than one amendment at a time. 

50See Black, Amending the Constitution, supra note 
2; Black, Constitutional Convention, supra note 2; Black, 
A Threatened Disaster, supra note 2; 1979 Hearings, 
supra note 2, at 177-96 (testimony of Charles Black). 

51See generally the discussion in text and notes 52-
56 infra. See also 1979 Hearings, supra note 2, at 255-
56 (testimony of Walter Dellinger) ("The position of 
the American Bar Association . . . proceeds largely 
from the underlying premise that what we are talking 
about is what they call the State mode of proposing 
constitutional amendments .... That is the fundamen
tal error. There is no • State mode' for proposing amend
ments to the Constitution. "). But see note 29 supra, 
text and notes 52-84 infra . 

52U.S. Const. art. V, reprinted in note 1 supra. 
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Professor Black does, however, find the 
phrase" a convention for proposing Amend
ments" to be conclusive of the question of 
the power ofthe States to limit a convention. 
He suggests that 

[t]he best approach to ascertaining the 
plain meaning of these words is to ask 
what they would mean, without mod
ification, in the procedural context in 
which they are intended to be used. 
Lawyers sometimes "track the stat
ute," phrasing allegations or prayers 
in the exact statutory language. Sup
pose a state legislature, "tracking" 
Article V, were to transmit to Con
gress a paper saying: "Application is 
hereby made that Congress call a con
vention for proposing amend
ments .... " [T]he words used would 
mean "a general, unlimited conven
tion to 'propose' such amendments as 
it thinks proper. "53 

Professor Black goes on to suggest that 
those of us who think a limited convention 
would be constitutional are trying to squeeze 
into this part of Article V an additional 
meaning beyond its "plain" meaning. The 
States can obviously call an unlimited con
vention, since this is what they would do if 
they presented applications tracking the lan
guage of Article V. In response to the argu
ment that this "greater power" suggests a 
"lesser power" to call a limited convention, 
Black points out that' 'a general convention 
and a limited convention are different in kind. 
They are as different in kind as (1) the free
dom to marry; and (2) the freedom to marry 
one of two or three people designated by 
somebody else. "54 

Since applications for a limited conven
tion would call for something different in 
kind from the unlimited convention Profes
sor Black believes to be authorized by Arti
cle V, he concludes that Congress should 
call neither a limited nor an unlimited con
vention when presented with limited appli-

53Black, Constitutional Convention, supra note 2, at 
628-29. 

541d. at 630. 
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cations by two-thirds ofthe States: "Thirty
four times zero is zero." 55 

Profes sor Black's argument from the text 
is highly persuasive, in part because .he has 
the poet's gift for causing the reader to share 
his perspective. In this case, I think the per
spective is the wrong one. Outside the spe
cial context Professor Black has created, in 
which we are asked what the key words 
would mean if they were contained in an 
application for a convention, the argument 
does not work. In a document designed to 
create (and thus necessarily to define) a con~ 
vention, "a convention for proposing 
Amendments" would mean an unlimited 
convention; but this is precisely because such 
a document would clearly be a grant of 
to the convention. In the absence ofu·Hu,.u ..... 
language, the grantee/convention 
receive all the right, title and interest 
grantor/States could convey. But Article 
is not a book oflegal forms; and it is not 
all clear that the words in quecstion 
intended as a grant of power to the 
tion. If, as this writer shall argue, the 
vention component of Article V is ess . 
tially a grant of power to the States to . 
the amending process, then the 
"convention for proposing 
admits easily of the construction " 
amendments as the States wish the con· • 
tion to consider. " 

The marriage analogy also breaks 
when considered in context. Notice 
the time the States apply for it, the 
tion has no rights, duties or powers at 
is a nonentity, and will only come 
tence at the discretion of two-thirds 
State legislatures. Suppose, then, 
United States Constitution began by . 
denying the freedom to marry. 
the Constitution further provided that. 
the Application of a person's 
gress shall issue hima marriage 
Is it self-evident that this . 
seems to give my parents absolute 
tion over whether I may marry-in 

55Black, Amending the Constitution, 
198. See also Black, Constitutional nnV"rLlL< 

note 2, at 63l. 



them the right to deny their permission for 
whatever reasons they choose, other than 
on the basis of whom I shall marry? If my 
parents ask Congress to give me a certificate 
that will enable me to marry Jane Smith, 
should Congress do so? Or should Congress 
give me a certificate that will enable me to 
marry anyone I choose, knowing that this is 
not my parents' wish? Professor Black's 
analogy would suggest that congress should 
simply ignore my parents' limited applica
tion: One times zero is zero. 

One might even 'suggest a different kind 
of analogy between marriage and the pro
cess of applying for a constitutional conven
tion. The power to call a convention to con
sider the amendments you desire, and the 
power to call a convention to consider any 
and all amendments, are as different as (1) 
the freedom to marry a person of your own 
choosing; and (2) the freedom to marry, pro
vided that you commit yourself iV advance 
to marry one or more persons selected by 
somebody else on the day of the ceremony. 
This is how Professor Black's argument must 

to a State legislator who very much 
wants a particular constitutional amend

, but who opposes some of the amend
that he fears might be proposed by an 

convention and ratified by his fel-
legislators in three-fourths of the States. 
writer is persuaded that the text neither 
. nor clearly suggests the imposition 

such a Hobson's choice on State legisla
. The history of Article V, moreover, 

exactly the contrary. 56 

VH.''''''J> Black observes that "the most 
juncture" in the history of Article V 

on September 15, 1787.57 It was on 

.. addition to the discussion in the text below, see 
~"'U"~lU.ll~ of the pre-enactment history of Article 

supra note 9, at 4-10; Ervin, supra note 
; and Van Alstyne, Letter, supra note 2. 

Dellinger, The Recurring Question o/the "Lim
Convention, 88 Yale L.J. 1623 (1979). 

Professor Dellinger surveys the history and 
. similar to Professor Black's, this writer 

view that the evidence he adduces provides 
for the inferences he draws than for the 

Constitutional Convention, supra note 2, at 

that day that the final draft of the pertinent 
language was adopted, and the syntactical 
ambiguity created that has given rise to the 
controversy over limited conventions. 

The penultimate draft was not ambigu
ous. It provided that "Congress ... on the 
application of two thirds of the legislatures 
of the several States shall propose amend
ments .... " It seems crystal clear that this 
provision referred to such particular amend
ments as were desired by the States. We 
cannot imagine anyone suggesting that the 
States were expected to say to Congress, 
"We think it is about time for you to propose 
some amendments. Any amendments will 
do." Indeed, another part of the same sen
tence would have rendered such a State 
"power" superfluous as well as inadequate, 
since it gave Congress the power to propose 
amendments at its own discretion.59 Thus 
the whole provision was perfectly symmetr
ical: such amendments would be proposed 
as .were desired either by two-thirds of both 
houses of Congress or by two-thirds of the 
State legislatures. 

Two delegates, however, objected to the 
proposal, and it was modified to include the 
present language. The record of the pro
ceedings is as follows: 

Mr. Sherman expressed his fears that 
three fourths of the States might be 
brought to do things fatal to particular 
States, as abolishing them altogether 
or depriving them of their equality in 
the Senate. He thought it reasonable 
that the proviso in favor of the States 
importing slaves should be extended 
so as to provide that no State should 
be affected in its internal police, or 
deprived of its equality in the Senate . 

Col. Mason thought the plan of amend
ing the Constitution exceptionable and 
dangerous. As the proposing of 
amendments is in both the modes to 
depend, in the first immediately, and 
in the second, ultimately, on Con
gress, no amendments of the proper 

58The text of this draft is reprinted in pertinent part 
in note 47 supra. 

59See note 47 supra. 
6°2 Farrand, supra note 47, at 629-30. 
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kind would ever be obtained by the 
people, if the Government should 
become oppressive, as he verily 
believed would be the case. 

Mr. Govr. Morris and Mr. Gerry moved 
to amend the article so as to require a 
Convention on application of 2/3 of the 
States. 

Mr. Madison did not see why Congress 
would not be as much bound to pro
pose amendments applied for by two 
thirds of the States as to call Conven
tion on the like application. He saw no 
objection however against providing for 
a Convention for the purpose of 
amendments, except only that difficul
ties might arise as to the form, the quo
rum &c which in Constitutional regu
lations ought to be as much as possible 
avoided. 

The motion of Mr. Gover. Morris and 
Mr. Gerry was agreed to. . . 

Professor Black suggests that since 
"Mason, broadly, thought the amendment 
was too difficult under the article as it stood," 
and "Sherman thought, broadly, that it was 
too easy," it is unclear to what extent the 
new language was designed to meet each of 
these two roughly opposite objections.61 So 
he feels that this piece of legislative history 
is at worst a wash, and that at best it 
strengthens his case, since conventions and 
not State legislatures were thought to. rep
resent' 'the people. ' '62 Yet the change seems 
in no way calculated to meet Sherman's 
objection, which was to the substantive 
power that was to be possessed by three-

. fourths of the States, not to the procedures 
by which they were to exercise this power.63 
Given a determination on the part of three
fourths of the States to deny a certain State 
its equal suffrage in the Senate, a convention 
dominated by these same States would not 
obstruct the success of the endeavor. Indeed, 
Sherman himself renewed his objection to 

61Black, Constitutional Convention, supra note 2, at 
635 (emphasis in the original). 

6ZSee id. 
63See 2 Farrand, supra note 47, at 629, quoted in the 

text accompanying note 60, supra. 
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Article V as amended by the inclusion of 
the convention language, and secured the 
explicit provision that no State be denied its 
equal suffrage in the Senate. 64 

The Gerry/Morris amendment seems to 
have been calculated not to meet Sherman's 
concern, but to respond to Mason's desire 
that there be a method of amendment that 
did not "depend ... on Congress. "65 As 
Madison pointed out at the time, it was not 
a very good way to deal with Mason's con~ 
cern, since Congress can just as easily (per
haps even more easily) fail to perform a min~ 
isterial duty to call a convention as a min~ 
isterial duty to propose certain amendments.66 

But there is absolutely no evidence that 
body intended the change to deprive the 
legislatures of a power that they were 
to have under the penultimate draft: 
power to initiate the proposal of . 
amendments. 67 The syntactical am 
the final draft of Article V -the whole 
for the case against the consm:unon:am 
limited conventions-seems to have 
an accident. 

What the people who ratified the 
tution believed it to mean, moreover, 
least as important as what its 
intended. In The Federalist No. 43, 

64Id. at 630. 
6SSee id. at 629, quoted in the text accomjJaI,l: 

note 60, supra. 
66See 2 Farrand, supra note 46, at 629. In. 

criticism of the convention method as a 
responding to Mason's concern that \..-U"""OM 

thwart the will ofthe State legislatures, ,,<U'U",vU., 

to acknowledge that it was to this concern 
amendment under consideration was 
Madison had believed that the 
ment was even partly designed to meet 
objection to the powers that might be 
three-fourths of the States, then his apparent 
about how "Congress" could be any more' 
by the new language than by the old 
have been misplaced. 

6
7See text & notes 60-64 supra. It has been 

that the substitution of a convention for 
by Congress of State legislative 
evidence of an intention to "still the fears of 
thought that state legislatures might have 
dictate the terms of proposed UU"'''U,"''H~'"''" 
own." Gunther, supra note 2, at 16; see 
supra note 2, at 1628-30. This contention 
in the text at notes 73-84 infra. 



Madison urged ratification of the Constitu
tion on the ground that Article V "equally 
enables the General and the State Govern
ments to originate the amendment of errors 
as they may be pointed out by the experi
ence on one side or the other. "68 Professor 
Black finds this observation fully consistent 
with his view that limited conventions are . 
unconstitutional, since Madison "simply 
points out that amendments may be set in 
train by the State Legislatures as well as by 
Congress-and so it may, whether the con
vention they may petition for be limited or 
not. "69 But Congress can propose such 
amendments as its requisite majorities desire, 
without thereby creating an organism that is 
empowered to propose amendments that 
Congress opposes. lfthe State legislatures' 
power to initiate amendments is not free 
from the juridical condition and political risk 
posed by a general convention, then Madi
son was wrong to say that Congress and 
"the State Governments" were "equally" 
enabled to originate amendments. 

Similarly, Professor Black discounts the 
importance of Alexander Hamilton's state
ment in The Federalist No. 85 about the 
facility with which the States might secure 
amendments: 

Every amendment to the constitution 
... would be a single proposition, and 
might be brought forward singly. There 
would then be no necessity for man
agement or compromise in relation to 
any other point-no giving or taking. 
The will of the requisite number would 

once bring the matter to a decisive 
sue. And consequently, whenever 

of the] States, were 
in the desire of a particular 

that amendment must 
take place.70 

Black points out that even 
<~'''''U''''l1LS proposed by a general conven

'must go through the ratification pro
separately, and hence [be] 'brought for-

.~n, n.rr.''"''ttutl« the Constitution, supra note 2, at 

FEDERALIST No. 85 (Hamilton). 

ward singly.' "71 But Black seems to over
look the practical difference between a 
general convention-whose members, like 
the members of Congress, must almost cer
tainly be chosen for their views on a variety 
of issues rather than for their position for or 
against a particular amendment-and a lim
ited convention whose sole purpose was to 
enable "the will ofthe requisite number" of 
State legislatures on a particular matter to 
"bring the matter to a decisive issue." Ham
ilton was urging New York to ratify the Con
stitution on the ground that future amend
ments could be obtained without the 
"necessity for management or compromise 
in relation to any other point" that charac
terized the ratification of the original Con
stitution, and that would characterize any 
general convention. 

Even if one ultimately rejects Professor 
Black's view that the nature of the conven
tion contemplated by Article V is incompat
ible with the notion that the legislatures can 
call for whatever sort of convention they 
wish, the dispute itself casts doubt on the 
idea that right answers to questions arising 
in the interpretation of Article V can be found 
by reference to the principle of consensus. 
For Professor Black's arguments are couched 
in terms quite congenial to the idea that the 
process should be understood as a means of 
discerning the real intentions 'of the partici
pants rather than as a random set of formal
ities. The differences between his position 
and the author's are generated almost entirely 
by our different choices of initial outlook: 
this writer starts with the premise that the 
power granted to the State legislatures is 
unlimited unless it can be shown to have 
been limited, whereas Black begins with the 
idea thc:J.t it is the convention itself whose 
power is unlimited in the absence of evi
dence to the contrary. 72 Any model of the 
amending process within which serious dis
agreements on important questions cannot 
be resolved except by essentially aesthetic 
choices about premises is quite vulnerable 

7lBlack, Amending the Constitution, supra note 2, at 
197. 

72See sources cited in notes 50 and 51 supra. 
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to Professor Dellinger's indictment that it 
provides no clear answers. 

Aside from the historical evidence that 
the convention method was in fact intended 
as a grant of power to the States, however, 
there is a principle implicit in the idea of 
contracting by which to resolve disputes (or 
at least to allocate the burden of proof) about 
the respective powers of participants in dif
ferent stages of a process. This principle is 
that each party takes the proposition as he 
finds it, subject to whatever limitations have 
already been imposed by other parties. Pro
fessor Black is quite right, for instance, to 
argue that if the Constitution permits only 
unlimited conventions, then Congress should 
simply disregard State applications for a lim
ited convention rather than treat them as 
applications for an unlimited convention. 
While parties sometimes have the power to 
limit the legal effects of propositions to which 
other parties have already consented, they 
almost never have the power to enlarge or 
enhance the effects of such propositions. In 
a multistage process, this means that earlier 
parties will seem to have more power than 
later ones; but this is an illusion, for the true 
effect of the rule is to ensure that no prop
osition emerges from the process unless all 
parties have really consented to it. It does 
not follow, of course, that evidence sug
gesting Article V forbids limited conven
tions should be disregarded; but it does fol
low that it is not necessary to posit such a 
prohibition in order to resolve a contradic
tion between the presumptive freedom of 
the legislatures and that of the convention. 
If the ground rules do not provide to the 
contrary, each party whose consent is nec
essary to the outcome has the power to define 
the propositions that may be addressed by 
later parties. 

While Professor Black's case for the 
requirement that conventions be unlimited 
is perhaps the most well known, a somewhat 
different case has been made by Professor 
Dellinger. He suggests that "[t]wo themes 
... emerge from the debates" at the Phila
delphia Convention of 1787.73 The first theme 
is that' 'Congress should not have exclusive 

73Dellinger, supra note 2, at 1630. 
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power to propose amendments. "74 The sec
ond theme is that "state legislatures should 
not be able to propose and ratify amend
ments that enhance their power at the expense 
of the national government. "75 Allowing State 
legislatures to limit conventions is consis
tent with the first theme byt not with the 
second; it would therefore "short-circuit the 
carefully structured division of authority 
between state and national interests. "76 

If Professor Dellinger is right to conclude 
that one of the two major concerns of the 
framers of Article V was to protect the Fed
eral government from amendments devised 
by the States, then he has mustered pow
errul support indeed for his view that the 
States should exercise minimal control over 
the convention. But the sole evidence he 
cites for this proposition-which 
becomes the major premise of his 
ment-is a single statement by .LU''"'-'''';Ul\J'~C 
Hamilton.77 

Hamilton objected to an early draft 

74Id. 
75Id. 
76Id. at 1632. Although Professor Dellinger cites 

statement by Alexander Hamilton as evidence 
general reluctance by the Framers to give the 
too much power over the amending process (see 
& notes 77-82 infra), the "careful structuring" to 
he alludes turns out to have taken place at the 
moment that was decisive for 'professor Dla.CK--i 

adoption on September of the Gerry-Monis 
ment, discussed in text & notes 57-67 supra. 
initial discussion of this amendment, Professor 
ger suggests that it "might be seen" as rpcn"",ci", 

Roger Sherman's desire to protect a minority of 
from the majority, "for it provided that a uac.LVU'~l.' 
vention, rather than the states, would 
posed amendments." Dellinger, supra note 2, 
(emphasis added); but see text & notes 61-64, 
Similarly, he suggests that Mason's objection· 
Madison draft" may have been based on Mason 
in the practical necessity of having a single 
body undertake the consultation, debate, 
compromise, and revision necessary to 
amendment." Dellinger, supra, at 1629-30 
added). Two pages later, however, the ~.~ )""'"~"Hl r: 
has vanished. Insulating the amendment 
the control of the States is by this point 
emphatically to have been "the second aim of 
adelphia Convention." Id. at 1632. 

71Uellinger, supra note 2, at 1625: "Set 
concern [objections to congressional 
amending process] was the threat, perceived 
ilton, that the states would seek amendment to. 



Article V that would have entirely excluded 
Congress from the amendingprocess.78 James 
Madison moved to meet this concern by pro
viding for two methods of proposing amend
ments: Congress would propose amend
ments whenever they were deemed neces
sary either by two-thirds of both houses of 
Congress or by two-thirds of the State leg
islatures.79 Hamilton seconded the motion
apparently disagreeing with Professor Del
linger's belief that to allow the States to 
dictate the exact terms of some proposed 
amendments would be inconsistent with his 
concern for the integrity of the National gov
ernment-and it was passed by nine votes 
to one. 80 This was the first and last that was 
heard of Hamilton's concern.8

! This is awfully 
thin evidence. from which to identify one of 

their power at the expense of the federal government." 
Professor Dellinger cites the folfowing statement by 
Hamilton: "It was equally desirable now that an easy 
mode should be established for supplying defects which 
will probably appear in the new System. The mode 
proposed [i.e., the initiation of the amending process 
only upon request of two-thirds of the State legisla
tures] was not adequate. The State Legislatures will 
not apply for alterations but with a view to increase 
their own powers-The National Legislature will be 
the first to perceive and will be most sensible to the 
necessity of amendments, and ought also to be empow
ered, whenever two thirds of each branch should con
cur to call a Convention-There could be no danger in 
giving this power, as the people would finally decide in 
the case." 2 Farrand, supra note 47, at 558. 

78The draft to which Hamilton objected provided: 
:.~On the application of the Legislatures of two thirds 

the States in the Union, for an amendment of this 
the Legislature of the U.S. shall call a 

''''n"PT,tir,n for that purpose." 2 Farrand, supra note 
at 557. Elbridge Gerry objected to the provision on 
somewhat different ground that it would enable 

of the States to do anything they pleased to 
other States, even to "subvert the State-Constitu

altogether." [d. at 557-58. 
Farrand, supra note 47, at 559. The text of this 

is reprinted in pertinent part in note 47 supra. 
Farrand, supra note 47, at 559. 

Professor Dellinger treats the views of 
Sherman, expressed during the debate that led 
Gerry-Morris amendment, as though they also 

proceeded from a desire for a more' 'nation-
amending process, the author has tried to show 

's concern-to ensure that the amending 
not be used to impair the prerogatives of 

might find themselves in the minority at 
time-was very nearly the opposite of the 

concern expressed by Hamilton and taken 

"two themes" in a "carefully structured 
division of authority.' '82 

Everything in the legislative history of 
Article V, even including the remark by 
Hamilton that Professor Dellinger believes 
to be one of the foundation stones of the 
amending process, is consistent with Madi
son's later assurance that the scheme 
"equally enables" the State and Federal 
governments to originate amendments. 83 Far 

by Dellinger to be one of the two "themes" of the 
convention's deliberations on Article V. See text & 
notes 57-67 supra. Indeed, Hamilton himself regarded 
the two concerns as quite different. Elbridge Gerry, 
objecting to the early draft of Article V reprinted in 
note 78 supra, had expressed a concern identical to the 
one later raised by Sherman: that it would not do to let 
two-thirds of the States do anything they wanted to the 
remaining States. Hamilton seconded Gerry's motion 
to reconsider the draft, "but he said with a different 
view from Mr. Gerry-He did not object to the con
sequences stated by Mr. Gerry-There was no greater 
evil in subjecting the people of the U.S. to the major 
voice than the people of a particular State-" 2 Far
rand, supra note 47, at 558. 

82Dellinger, supra note 2, at 1630, 1632. 
83THE FEDERALIST No. 43 (Madison), discussed 

in text at notes 68-69 supra. The debates in the State 
ratifying conventions also suggest that the ratifiers would 
have taken strong issue with Professor Dellinger's 
statement that "there is no 'State Mode' for proposing 
amendments to the Constitution." 1979 Hearings, supra 
note 2, at 255-56 (testimony of Walter Dellinger), 
reprinted in note 51 supra. See, e.g., 2 Elliot, supra 
note 29, at 124 (Samuel Adams, Massachusetts) (States 
should insist on a Bill of Rights as a condition on their 
ratification of the Constitution, since once the Consti
tution is in force "where will you find nine states to 
propose, and the legislatures of nine states to agree to, 
the introduction of amendments?"); id. at 175 (John 
Hancock, Massachusetts) ("I give my assent to the 
Constitution, in full confidence that the amendments 
proposed will soon become a part of the system. These 
amendments being in no wise local, but calculated to 
give security and ease alike to all the states, I think that 
all will agree to them."); 3 id. at 49 (Patrick Henry, 
Virginia) ("Two thirds of the Congress, or of the state 
legislatures, are necessary even to propose amend
ments."); id. at 195 (Edmund Randolph, Virginia) 
(" [T]here is a mode in the Constitution itself to procure 
amendments, not by reference to the people, but by 
the interposition of the state legislatures .... "); id. at 
629 (James Madison, Virginia) ("They cannot but see 
how easy it will be to obtain subsequent amendments. 
They can be proposed when the legislatures of two 
thirds of the states shall make application for that pur
pose; and the legislatures of three fourths of the states, 
or conventions in the same, can fix the amendments so 
proposed. "). 
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from being a "carefully structured" attempt 
to transform this symmetry into lopsided
ness, the injection of a convention into the 
State method was a measure taken in haste 
and almost certainly intended to secure (not 
eliminate) the power of State legislatures to 
initiate amendments. 84 

Some supporters of the legislatures' right 
to call a limited convention, perhaps per
suaded that a convention is not really a con
vention unless it has the freedom to consider 
a variety of proposals or perhaps just striv
ing for moderation in all things, are willing 
to concede that the States cannot limit the 
convention to a particular draft amend
ment. 85 This is a devastating concession, for 
it cuts the limited convention argument off 
from its logical and historical foundations, 
leaving its supporters to argue in essence 
that a "broadly" limited convention should 
be regarded as constitutional because it is a 
good idea. 

Moreover, this concession gives rise to a 
new argument against the limited conven
tion position: Professor Dellinger argues that 
since "state applications would vary in both 
their description of the problem giving rise 
to the applications, and their suggested revi
sions, " 86 the major role in defining the sub
ject matter of a convention would necessar
ily fall upon Congress. But this power to 
make substantive decisions would be incon
sistent with the purely ministerial role that 
Article V assigns to Congress. So Professor 
Dellinger argues that the only way out ofthe 
dilemma is for Congress to declare "that 
applications are valid if and only if applying 
states understand that the convention will 
be free to set its own limits. "87 

Consistent with his formalist view of the 
amending process, Professor Dellinger 
appears willing to interpret limited conven
tion applications quite liberally, assuming 
that an application for a convention' 'for the 
purpose of' proposing a particular amend-

84See text & notes 57-67 supra. 
8SSee, e.g., 1979 Hearings, supra note 2, at 51 (tes

timony of John Feerick, representing the American Bar 
Association); sources cited in note 14, supra. 

86Dellinger, supra note 2, at 1633-34. 
87Id. at 1636. 
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ment is actually an application for an unlim
ited convention.88 This is almost certainly 
not what the framers of such applications 
mean by them, but from Professor Dellin
ger's standpoint he is doing these framers a 
sort of favor, for the rule against limiting 
conventions to a particular amendment leaves 
only two alternatives: either disregard leg
islative intentions or forego a convention 
even if thirty-four State legislatures want 
one. 89 It is unnecessary, however, for lim
ited conventions supporters to acquiesce in 
the fabrication of this constitutional strait
jacket. It is unlikely that thirty-four legisla
tures would agree on particular language, 
and perhaps unwise not to allow the con
vention more flexibility. But, as Professor 
William Van Alstyne has observed, 

If two-thirds of the state legislatures 
might perchance agree on the exact 
wording of an amendment they would 
wish to be reviewed in a called con
vention for discussion and vote, this 
would . . . state the paradigm case in 
which Congress should proceed with 
the call-and limit the agenda exactly . 
in accordance with the unequivocal 
expressions of those solely re~mlms 
ble the event. 90 

88Id. at 1637. 
89But see 1979 Hearings, supra note 2, at 183 

mony of Charles Black): "[T]he suggested l1U~U1L£Ul 
Mr. Chairman, is the hospitality which says that 
strong for you and love YOU, and please come 
but leave your left leg outside. It is the h"c"it.,lit. 

the spider to the fly. " 
90Van Alstyne, Letter, supra note 2, at 1305. 

that the recognition of the States' power to agree 
on the limits ofthe convention for which they are 
ing-whether to a broad or narrow subject 
to the consideration of an exact . 
fessor Dellinger's dilemma by elimina 
"congressional discretion" horn. Even if the 
history of Article V were entirely opaque on 
tion, therefore, the construction that allows 
to limit the convention should be preferr~d 
neither allows the "non-congressional" 
amendment to be controlled by Congress nOr 
that the whole Constitution be put at risk 
there is widespread support for a particular 
not favored by Congress. See AEI Forum, 
2, at 11 (Professor Bator): "The central 
convention provision of Article V was to 
recourse in the event that intransigent 
refuses to consider a grave constitutional 



Some observers, including Professor 
Gerald Gunther and Phyllis Schlafly, have 
suggested that arguments about whether 
Article V gives the States or Congress the 
legal right to limit a convention miss the 
main point. Once assembled, a national con
stitutional convention might attain a stature 
at least equal to that of Congress.91 Suppose 
it decided to disregard the limitations imposed 
by its charter, finding its legitimacy not in 
Article V but in a general right of the people 
to reorganize their government even in con
travention of established procedures? The 
1787 convention itself was a "runaway" 
convention: charged with considering 
"improvements" in the Articles of Confed
eration on specified subjects, the Framers 
proposed instead a whole new form of gov
ernment.92 Not even the necessity for State 
ratification of the convention's proposals is 
reassuring to everyone. Many civillibertar
ians distrust State legislatures; some con
servatives, on the other hand, fear that Con
gress might designate State conventions 
rather than legislatures as the ratifying bod
ies for proposals such as the Equal Rights 
Amendment if they were to emerge from a 
National convention.93 

shortcoming. If by hypothesis, thirty-four or thirty-five 
;states do not feel that Congress has intransigently refused 
to address what they think is a grave constitutional 
........... J, that is, fiscal irresponsibility, Professor 

says there is nothing the states can do about 
absolutely nothing, unless they risk establishing an 

sul'uu'c In that is wholly free to reinstitute slavery. This 
of our Constitution strikes me as being 

strange. It is bizarre .... [O]f all the possible 
tprr,rpt<lt;', '" , why should the nation adopt the most 

one-the one that creates the most mis-

Gunther, supra note 2, at 321-22; Schlafiy, 
note 21. 

T. COOLEY, THE GENERAL PRINCIPLES 
STITUTIONAL LAW IN THE UNITED 
OF AMERICA 15 (2d ed. 1891) (The conven
"a revolutionary proceeding and could be 

only by circumstances which had brought the 
to the brink of dissolution."). It is possible, 

~ to make too much of this point. The Phila
framers, after all, took care to insist that no 

. \Vould be bound by the Constitution until that 
ratified. U.S. Con st. art. VII. Indeed, since 
States did ratify, the unanimity requirement 

·-.. ~ .... "u. of the Articles of Confederation was 
end. 

e.g., Schlafiy, supra note 21. 

Although it isnot the purpose of this essay 
to address the question whether any partic
ular constitutional convention is a good idea, 
it seems hard to deny that these practical 
arguments against a convention have some 
force. In deciding whether to support a con
vention limited to considering an amend
ment you support, it would be foolhardy not 
to factor in the risk that the convention will 
violate its charter and propose an amend
ment you oppose. 

A decision that no conceivable amend
ment would be worth the risks inherent in a 
limited convention, on the other hand, would 
in my judgment represent a real loss to the 
nation. We would lose the closest thing the 
Constitution provides to the opportunity for 
a national referendum. Assuming that it was 
understood that the convention would respect 
its charter, the election of delegates would 
differ from elections for Congress or the State 
legislature (and from elections for delegates 
to a general convention) in that everyone 
could be a "one issue voter" with an alto
gether clear conscience. In choosing dele
gates to a convention on a balanced budget 
amendment, for instance, we would be free 
to choose the people we thought would most 
effectively represent our views on that ques
tion alone, without the need to balance this 
consideration against the candidates' likely 
votes on abortion, Nicaragua, and saving 
the whales, or against the possibility that 
our uncles and nephews might lose their 
patronage jobs. We cannot afford to have 
many conventions, and perhaps there are 
not many questions on which the people 
should bypass the usual electoral process. 
But if there are any such questions, and if 
the idea of a limited convention must be 
dismissed forever as a constitutional or 
practical impossibility, then we should mourn 
its passing. 

IV. "Matters of Detail" and the Role of 
Congress. 

Whether the States can initiate a limited 
convention is only the first in a series of 
provocative questions raised by the Consti
tutional Convention Clause of Article V. 
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Some of these questions, or at least the gen
eral categories into which they fall, were 
stated by Madison at the time the conven
tion provision was first proposed: "How was 
a Convention to be formed? By what rule 
decide? What the force of its acts?"94 More
over, the failure of the text of Article V to 
provide answers to these questions gives 
rise to the possibility that Congress-the 
one body the Framers apparently wished to 
exclude from any important role in the con
vention process95-might have such a role 
to play after all. 

As a practical matter it is quite tempting 
to concede to Congress a broad power to 
legislate on procedural questions arising out 
of the convention process. Ironically, the 
temptation is perhaps even stronger for 
defenders of the limited convention process 
than for its detractors, because the recog
nition of broad congressional power seems 
an easy way to dispose in one stroke of a 
number of questions-such as whether the 
President and State governors have any role 
in the convention process, where the con
vention will meet, how the delegates will be 
chosen, and how many delegates' votes will 
be necessary to propose an amendment
whose resolution might otherwise seem so 
difficult as to render a convention a practical 
impossibility. Congressional power to 
supervise the convention process might also 
serve as a safeguard against the possibility 
of a "runaway convention," and thus as an 
answer to arguments that the convention 
method is too dangerous to use. 

The argument that Congress can provide 
binding answers to any questions raised by 
the convention clause of Article V is bol
stered, moreover, by the virtually unani
mous recognition of broad congressional 
power to legislate on "matters of detail" 
arising in the non-convention method of 
amendment.96 At first the Supreme Court 
regarded such power as an incident of Con-

942 Farrand, supra note 47, at 558. 
95See text & notes 57-70, 83-90 supra, and sources 

cited therein; AEI Forum, supra note 2, at 11 (Professor 
Bator) (reprinted in note 90 supra.) 

96See, e.g., Ginsburg, supra note 32; Rees, supra 
note 29, at 882 n.25; Harvard Note, supra note 2, at 
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gress's power to propose amendments and 
to designate the method of ratification (either 
by State conventions Qr State legislatures).97 
Since Coleman v. Miller, commentators have 
tended to regard congressional power over 
the amending process not primarily as a sub
stantive power granted, by the Constitution 
but as a practical consequence of the likeli
hood that the courts will refrain from "sec
ond-guessing" the constitutionality of any 
rules Congress might make. 98 There has also 
been a tendency to confuse these two doc
trines treating Congress' power to pre
scribe matters of detail as if it were substan
tively unlimited rather than merely "non
justiciable." This tendency culminated with 
the assertion by some supporters of the Equal 
Rights Amendment extension that the Con
stitution grants Congress' 'plenary power" 
over every stage of the amending process.99 

The notion of plenary congressional 
even over the non-convention method 
amendment, however, is highly 
able. loo And it is even more doubtful 
doctrines and precedents generated in 
troversies over the non-convention U""~H'U' 
should automatically be applied to the 
vention method. The central purpose of . 
convention method was to make it IJV.'''U", 
to amend the constitution over the r\Tn",,,, 
tion of Congress;lOl this purpose would 
defeated by the concession to Congress 
absolute power to regulate, which is 
tively the power to destroy. 

This is not to say that Congress may 
in some circumstances prescribe some 
of the convention process, either by 
legislation or in the course of calling a 
ticular convention. It does, however, 

1617; 1967 Hearings, supra note 2, at 61 tte~;t1mlon~ 
Alexander Bickel); id. at 238 (memorandum of 
McCloskey). 

97See Dillon v. Gloss, 256 U.S. 368, 376 (1921), 
in note 26, supra. 

98See, e.g., L. Orfield, AMENDING THE 
ERAL CONSTITUTION 43-44 (1942); Ginsburg, 
note 32; Harvard Note, supra note 2, at 1617 
n.31. 

99See, e.g., ERA Hearings, supra note 32, at 
(testimony of Laurence Tribe). . 

lOOSee generally Rees, supra note 29. 
IOISee materials cited in note 95 supra. 



gest that this is an area in which there is an 
unusually strong need for principled defini
tion of the limits oCcongressional power. 
The principle that best describes these limits 
is that Congress can make rules calculated 
to facilitate, but not to obstruct, the expres
sion of a consensus among the participants 
in each stage of the convention process. This 
statement also serves, it would seem, to 
define the scope of congressionaJ. power over 
the non-convention method of amend
ment102-but with the important difference 
that in the non-convention process the Con
stitution prescribes Congress itself as one of 
the participants in the consensus. This 
important difference in the source and nature 
of congressional power over the convention 
and non-convention methods suggests dif
ferent standards for evaluating the limits of 
such power over the two methods. 

The constitutional jurisprudence of Arti
cle V has thus far been written exclusively 
in cases involving amendments proposed by 
Congress rather than by a convention, and 
the only congressional regulation of the 
amending process ever upheld by the 
Supreme Court-the time limit for ratifica
tion ofthe Eighteenth Amendment-had the 
effect of making ratification of the amend
ment more difficult than it would have been 
in the absence of the rule. 103 The power of 
Congress to impose such conditions on 
amendments proposed by the non-conven

method can be seen simply as a power 
limit the legal effects of its own propos
,104 But when Congress imposes condi

on the convention method it is limiting 
body else's proposals rather than its 

. ; and it is acting in an area where its 
(to call a convention that has been 

by the States, and to designate 
of the two methods by which the States 
ratify) do not include a right to grant or 

consent to the amendment itself. 105 

when Congress attempts to set the rules 
its own proposals mayor may not 

Part II supra, text & notes 25-29, 38-43. 
the cases discussed in note 218 infra, espe

v. Gloss, 256 U.S. 368 (1921). 
Rees, supra note 29, at 882 n.· 25. 
generally Part III supra. 

become part of the Constitution, no rule 
should be regarded as constitutionally sus
pect unless it makes amendment easier than 
it would be in the absence of the rule. In the 
convention method, on the other hand, rules 
imposed by Congress should be regarded as 
constitutionally suspect primarily when they 
would make amendment more difficult. 

The extent of congressional "house
keeping" power over the convention pro
cess is, in this writer's view, somewhat dif
ferent for each of the three stages of the 
process. Rules for the tabulation of State 
applications for a convention must be gen
uinely calculated to determine whether two
thirds of the State legislatures want a con
vention (and what kind of a convention they 
want). 106 Rules for the convention itself must 
be calculated to allow the convention to 
express its own will within the limits imposed 
by its charter and by Article V. 107 Finally, 
rules for the ratification process should be 
calculated to detect rather than to obstruct 
the expression of a consensus among three
fourths of the State ratifying bodies. !Os 

Provided that Congress observes these 
limits, it can choose either to make these 
rules when it considers particular amend
ments or to enact legislation that will oper
ate prospectively and generally for all sug
gested amendments. Professor Black argues 
persuasively that the power to legislate 
prospectively is at best illusory and at worst 
unconstitutional, since "no Congress can 
bind its successors. "109 It is certainly true 
that neither a previous Congress nor any
body else can bind a particular member of 
Congress to vote for anything he thinks 
unconstitutional or unwise. But prospective 
legislation can accomplish a number of things 
that do not require affirmative votes by future 
Congresses. It Gan create a legal regime that 

l06This is because at this stage of the process it is the 
State legislatures who are entitled to reach agreement 
or not. See Part I supra, text & notes 40-42; Part III 
supra; text & notes 114-41 infra. 

l07See Part III supra, text & notes 72-73; text & notes 
142-54 infra. 

l08See Rees, supra note 29, at 882 n. 25; Harvard 
Note, supra note 2, at 1618; text & notes 155-56 infra. 

109Black, Amending the Constitution, supra note 2, 
at 191-92. 
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will be effective unless a future Congress 
chooses to repeal it. Moreover, by providing 
formal guidelines in advance of particular 
controversies, it can make it easier for a 
future Congress to determine whether the 
requisite consensus exists-and to avoid both 
the substance and the appearance of result
oriented judgments based on whether Con
gress desires a particular amendment rather 
than on the presence or absence of an Arti
cle V consensus. 

Comprehensive legislation to regulate the 
convention process has ,been before Con
gress since it was first introduced by Senator 
Sam Ervin in the wake of the 1960s reap
portionment controversy. The Ervin bill was 
passed by the Senate in 1973 but was not 
considered by the House. 1Hi More recently 
Senator Orrin Hatch has introduced consti
tutional convention legislation. 111 The Hatch 
bill differs substantially from earlier ver
sions of the legislation; most of the modifi
cations were made in response to sugges
tions from a number of constitutional schol
ars who testified at hearings in 1967 and 
1979. 112 The records of these hearings, 
together with the bill itself and the thought
ful report of the Senate Judiciary Commit
tee,113 are helpful not only for examination 
of the scope of congressional power to resolve 
the questions that arise at every stage of the 
process, but also for reflection on the ques
tions themselves. 

Applying for a Convention. 

Article V gives Congress no discretion in 
the decision whether to call a convention 
when two-thirds of the State legislatures 
request one; but there is no getting around 
the problem that Congress must exercise its 
own judgment about whether the requisite 

110See Report on S. 119, Constitutional Convention 
Implementation Act of 1984, Committee on the Judi
ciary, United States Senate, 98th Cong., 2d Sess. 14 
(1984) [hereinafter cited as Report]. 

111The history of the various post-Ervin bills is 
recounted in Report, supra note 110, at 15. The current 
version ofthe Hatch bill is S. 119, 98th Cong., 1st Sess., 
hereinafter cited as S. 119. 

1121967 Hearings and 1979 Hearings, supra note 2. 
113Report, supra note 110. 
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number of applications have in fact been 
made. Nor is this judgment an entirely arith
metical one. Aside from the question whether 
applications for a limited convention should 
be counted at all, controversies can arise 
concerning the procedures followed by State 
legislatures, the form of the applications, 
and whether several State applications should 
be construed as applications for the same . 
convention. Indeed, there have been cases 
in which State legislative applications have 
been enacted but never received by ". 
appropriate congressional officials, 
these officials with no evidence of the 
cations other than what they had read in 
newspapers. 114 

Congress can reduce the possibility 
this sort of confusion by enacting , 
keeping rules," addressing questions of 
rather than substance and calculated net 
to enhance nor to reduce the prospects. 
the success of efforts to bring about a 
vention. The Hatch bill, for instance,. 
vides that an application shall 
title, text and date of the resolution by 
the legislature applied for a 
signed and certified by the appropriate 
officials, and sent to the President 
Senate and to the Speaker of the 
The bill also provides that the State 
ture may use whatever procedures it 
appropriate, with the sole exception 
consent of the governor shall 
required. 116 

The bill ' s exclusion of governors 
application process is designed to 
with the spirit of two Supreme 
sions. Hollingsworth v. Virginia ll7 

an amendment proposed by ",-,VJLLI",L',","" 

without the President's signature; 
Smith118 held that a State 
not require the legislature to 

. 114See, e.g., Ervin, supra note 2, at 877 & ' 
two States had adopted applications for a 
ment convention, but copies of appllic2LtiOJlS 
twenty-eight of these were on file with the. 
congressional committees). 

llSS. 119 section 4. 
1!6Id. section 3. 
1173 U.S. (3 Dall.) 378 (1789). 
118253 U.S. 221 (1920). 



results of a popular referendum on whether 
to ratify an amendment, since the ratifying 
body is the legislature itself rather than 
the State government as a whole. It is impor
tant to note, however, that scholars have 
found it difficult to justify the Hollingsworth 
holding except perhaps by reference to the 
fact that Article V requires a two-thirds 
majority in each house of Congress for pro
posal of amendments, the same majority 
required to override a presidential veto. 119 

And Hawke was based in part on the pro
vision of Article V that Congress shall choose 
either legislatures or conventions as the State 
ratifying bodies; the State's attempt to sub
stitute a referendum was therefore a usur
pation of power vested in the Federal gov
ernment. 120 When the State legislature applies 
for a convention, on the other hand, it would 
seem to be acting simply as the representa
tive of the State, not as a congressional des
ignee. If a State chooses to require the assent 
of its governor for all legislative acts includ
ing convention applications-to define the 
governor, in effect, as a third branch of 
the legislature-there is no compelling rea
son for Congress to attempt to override the 
State's choice, even assuming that the mat-

119Hollingsworth is problematic because the Consti
provides that the President shall have the oppor
to sign or veto "[e]very Order, Resolution, or 

, to Which the Concurrence of the Senate and 
of Representatives may be necessary (except 

question of Adjournment)." U.S. Const. art. I 
7. See Black, A Threatened Disaster, supra 

2, at 965; 1967 Hearings, supra note 2, at 65 
of Alexander Bickel). 

Hatch bill not only excludes the State governors 
provides, in accordance with the principle of 

, that convention calls will be by con
resolution of the two houses of Congress with 
. for the President's signature or veto. S. 

6(a); see Report, supra note 110, at 38. Like 
ofthe governors, this provision is subject 

.... u.' ... """ that the Hollingsworth principle is a 
'>w, .• vu,,,-, anomaly that should not be extended 

. See Black, supra. But see Harvard Note, 
2, at 1624 ("Since neither Congress nor the 

• can constitutionally exercise any substantive 
.. amendments sought by the states, the 
.. s veto could not legitimately protect the nation 

calling of a convention or the submission 
of a proposed amendment which the 

. deemed contrary to the nation's interests. "). 
U.S. at 226. 

ter can really be considered a "detail" within 
the scope of congressional power to regu
late. 

Even the purely formal requirements of 
a Constitutional Convention Procedures Act 
should probably not be regarded as enforce
able in the ordinary legal sense, unless Con
gress can enforce them in some other way 
than by refusing to call a convention that 
really seems to be desired by two-thirds of 
the State legislatures. When Congress puts 
the State legislatures on notice that compli
ance with certain forms and procedures will 
be regarded as presumptive evidence of a 
legislature's desire for a convention, it helps 
to avoid the confusion that could result from 
leaving the legislatures to guess about these 
questions. But if a legislature persists in being 
confused and omits the title of its resolution 
or sends it to the wrong place in Washing
ton, the consensus principle underlying 
Article V would still seem to require that its 
application be counted. A similar distinction 
has long been recognized in the non-con
vention method of amendment: A Federal. 
law provides that each State shall notify the 
Administrator of General Services of its rat
ification of a proposed amendment, and that 
the Administrator shall promulgate the 
amendment when notification from three
fourths of the States has been received. 121 
Yet the Supreme Court has held that an 
amendment becomes part of the Constitu
tion the moment it is ratified by the final 
State, even though the State has not at that 
point complied with the notification require
ment of the Federal statute and might never 
comply.122 Congress may prescribe rules to 
detect or facilitate the expression of the con
sensus required by Article V, but may not 
enforce these rules by keeping amendments 
out of the Constitution once this consensus 
has in fact been expressed. 

Another set of questions that may arise 
during the application process is whether a 
valid application may lapse, either because 
too much time has elapsed or because the 
legislature has rescinded its application. 

121This prQvision is currently codified in 1 U.S.C . 
section 106b. 

122Dillon v. Gloss, 256 U.S. 368, 374 (1921). 
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States have several times attempted to res
cind their ratifications of proposed amend
ments. 123 The proposition that States have 
the constitutional power to rescind their rat
ifications at any time prior to final ratifica
tion by three-fourths of the States is at the 
very heart of the consensus model of Article 
V, for to argue otherwise is to assert that an 
amendment could become part of the Con
stitution over the opposition of more than 
one-fourth of the State ratifying bodies. 124 

The same rationale would seem to apply to 
applications for a convention; the Hatch bill 
expressly recognizes that States may res
cind their applications. 125 

The question whether an application may 
become invalid by the mere passage of time 
is somewhat more preplexing. The Coleman 
Court held that Congress had the power to 
decide whether a proposed amendment had 
lapsed so that it could no longer be rati
fied. 126 Although Coleman involved a pro
posed amendment to which Congress had 
attached no time limit, the more usual mod
ern procedure has been for Congress to 
specify at the time it proposes an amend
ment how long the States will have to ratify 
it. Since each State legislature bears roughly 
the same relation to its own convention 
application as Congress bears to its ame,nd
ment proposals, time limits imposed by the 
States themselves should be regarde<;l as 
effective conditions on the applications. The 
Hatch bill proposes the additional rule that 
an application shall expire in any case after 

123For discussion ofthe controversies over rescission 
of State ratifications of the Fourteenth and Fifteenth 
amendments and of the proposed Equal Rights Amend
ment; see Comment, Rescinding Ratification of Pro
posed Constitutional Amendments-A Questionfor the 
Court, 37 La. L. Rev. 896 (1977), and Part V infra, text 
& notes 198-212. 

124See Comment, note 123 supra; 124 Congo Rec. 
S 17293 (daily ed. Oct. 6,1978) (remarks of Sen. Gam): 
"[The state power to rescind] is a necessary conclusion 
from the concept of 'contemporaneous consensus' ... 
And it flows from pure fairness and common sense. If 
you have 38 states that have indicated their consent to 
a proposal, and four that have withdrawn, then you 
have a "consensus" of only 34. That is not enough. " 

125S. 119 section 5(b). 
126307 U.S. 433 (1939), discussed in Part V infra, text 

& notes 218-44. 
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seven years, even if the State attempts to 
enact a longer time limjt or no time limit at 
all. 127 If such a rule were enacted into law it 
should be regarded as constitutional in the 
case of applications containing no time limit, 
since State legislatures would be on notice 
that their applications would be valid for 
seven years unless they specify otherwise. 
But a State application containing a longer 
time limit than seven years should be regarded 
as valid for the full period unless rescinded, 
since the legislature's failure to repeal its 
own explicit affirmative action is the best 
evidence of whether it desires a convention. 

Currently, of course, Congress has pre-. 
scribed no general time limit for convention 
applications. Under these circumstances 
application containing no time limit 
be regarded as valid until rescinded. 
alternative is for Congress, at such time 
it may be presented with applications 
two-thirds of the States, to engage in a 
subjective judgment about the extent to 
the convention is still desired by States 
called for it a few years ago. This 
like the one Congress made when it att~~mp1 
to extend the life of the State 
the Equal Rights Amendment, is likely .. 
strongly influenced by the opinions held' 
the members of Congress themselves 
whether the amendment is "responsive 
"current social conditions"-whether 
is, the amendment is desirable. 128 

central purpose of the convention 
to leave this question to the 
themselves rather than to Congress. 
way to let each legislature control 
application is to assume that an 
containing no time limit will be 
when the legislature ceases to favor 

127S. 119 section 5(a). 
128See , e.g., Ginsburg, supra note 32, 

(congressional extension of the expiration 
State ratifications of the ERA was 
the amendment was still "responsive to the 
that inspired it"); 124 Congo Rec. S1 
Oct. 3, 1978) (remarks of Sen. Bayh) (" 
narrow the scope of our concern here 
over constitutional procedures. We 
pursuit of basic national goals in the 
mere proces S. ' '). 



Calling the Convention 

Even if two-thirds of the States have 
applied for a convention, no convention will 
come into being until both houses, of Con
gress vote to call it. 129 The need for an express 
affirmative congressional action is the 
Achilles' heel of the convention method: if 
enough members of Congress opposed a 
convention they could refuse to call one on 
some pretext such as the formal inadequacy 
of one or more State applications; or they 
could fail to reach agreement on the method 
of delegate selection or on where the con-
vention should be held; or they could just 
not get around to taking a vote. Moreover, 
even an obviously unconstitutional refusal 
by Congress to call a convention would 
probably be without an effective remedy, 
since the courts are most unlikely to provide 
such a remedy by calling a convention them
selves. 13o The Hatch bill attempts to work 
around these problems by imposing statu
tory duties on various legislative officials, in 
effect providing a "fast track" for conven
tion resolutions once these officials have 

, m~de a tentative finding that the requisite 
HUIHUJ'" of applications are at hand.13l But 

Constitution guarantees each house of 
( •• '(1,n(Jrp~:," the power to make its own rules. 132 

even a statute can force a future Con
ss to vote on any particular measure at 
, particular time. In the last analysis the 

,"U,,,,.,t'·,,,,., Clause of Article V must depend 
enforcement on the good faith of 

of Congress, on the possibility that 
will resent congressional intran

in the face of a constitutional imper
and perhaps on the limited relief that 
be afforded by a declaratory judgment 
Supreme Court. 133 

case of a limited rather than a gen
nvention, the problem is com
by the need for Congress to decide 

.S. Const. art. V, reprinted in note 1 supra. 
V infra, text & notes 287-89. But see S. 

15 (providing for judicial review of ques
arising in the convention process). 

section 6. 
art. I section 5. 

V infra, text & notes 287-89. 

whether the subject matter of various State 
applications is similar enough so that the 
applications can be aggregated. It is unlikely 
that thirty-four States will agree on the text 
of a single amendment, or even use the 
same words to describe the general subject 
matter of the convention they desire. As the 
committee report on the Hatch bill observes, 
the decision on whether there are thirty-four 
applications for the same limited convention 
will necessarily be "a subjective, quasi-judi
cial decision to be made by individual Mem
bers of Congress. "134 

It seems obvious that if seventeen States 
apply for a convention to consider anti-abor
tion amendments, for instance, and seven
teen others apply for a convention on a bal
anced budget amendment, the requisite con
sensus does not exist. But suppose half of 
the applications refer to "a balanced bud
get" and the other half refer to "spending 
limitation." Or suppose one State applies 
for "a convention to consider the following 
amendment" and proposes a particular text, 
while others call only for a convention on 
the same general subject matter. In such 
cases it becomes necessary to seek guidance 
elsewhere than in the descriptions of the 
subject matter. For instance, if a State said 
it wished the convention to be assembled in 
order to consider a particular amendment 
"and for no other purpose," that State should 
not be counted as part of a consensus to call 
a convention with the power to do anything 
else. 135 But if the amendment specified by 

134Report, supra note 110, at 37. 
135Professor Dellinger cites the North Carolina reso

lution applying for a balanced budget convention as an 
example of an application containing limiting language 
that would preclude its cumulation with other State 
applications that were not identical. See 1979 Hearings, 
supra note 2, at 266 (statement of Professor Dellinger 
(' 'The North Carolina application ... sets out the exact 
text of the amendment it proposes and explicitly pro
vides that 'this application and request be deemed 
rescinded in the event that the convention is not limited 
to the subject of this application. "). In fact, however, 
the North Carolina application does not set out an exact 
text; it simply calls for a convention' 'for the exclusive 
purpose of proposing an amendment to the Constitution 
of the United States to require a balanced federal bud
get in the absence of a national emergency" (or for 
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· ........ --------------
that State was a balanced-budget amend
ment, and if thirty-three other States 
requested a convention for the general pur
pose of addressing the balanced budget, it 
might be more consistent with the intentions 
of those States to call a convention limited 
to a particular text than to call no convention 
at all. 

The Hatch bill contains a salutary provi
sion suggesting that each application, "to 
the extent practicable, and if desired, " con
tain a list of other applications whose sub
ject matter the applying State deems sub
stantially compatible with its application. 136 

If a State sets out a particular text in its 
application, but lists other applications which 

Congress itself to propose such an amendment). N.C.S.J. 
Res 5 (1979), reprinted in 125 Congo Rec. S1123 (daily 
ed. Feb. 6, 1979). Thus it could be cumulated with other 
balanced budget convention applications. Although 
several of the balanced budget convention applications 
do set out the text of a particular proposed amendment, 
the author has not discovered one that both sets out a 
particular text and contains "sole and exclusive" lan
guage. Indeed, several of the applications take pains to 
avoid the implication that the convention should be 
limited to the exact text they propose. See, e.g., La. 
S. Con. Res. 73, reprinted in 125 Congo Rec. S1307 
(daily ed. Feb. 8, 1979) (emphasis added) ("Be it further 
resolved that the purview of any convention called by 
the Congress pursuant to this resolution be strictly 
limited to the consideration of an amendment of the 
nature as herein proposed. "); Md. Res. No. 77, reprinted 
in 125 Congo Rec. S 1308 (daily ed. Feb. 8, 1979) (emphasis 
added) ("Resolved, that the proposed new Article ... 
read substantially as follows .... ). 

The closest question about intentions of a legislature 
applying for a balanced budget convention would seem 
to concern the Delaware resolution, which sets out a 
particular amendment and then adds that' 'the General 
Assembly of the State of Delaware interprets Article V 
to mean that if two-thirds of the States make application 
for a convention to propose an identical amendment to 
the Constitution for ratification with a limitation that 
such amendment be the only matter before it, that such 
convention would be limited to such proposal and would 
not have power to vary the text thereof nor would it 
have power to propose other amendments onthe same 
or different propositions." Del. H. Con. Res. No. 36, 
reprinted in 125 Cong; Rec. S1307 (daily ed. Feb. 8, 
1979) (emphasis added). Oddly enough, however, the 
Delaware application does not expressly purport to 
limit the convention to the particular text it proposes, 
and does expressly provide that it will remain in force 
until two-thirds of the States have made "similar" 
applications. Id. 

136S. 119 section 4(b )(2). 
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refer only to a general subject matter or which 
suggest different draft amendments, the 
State's own judgment that its application 
can be aggregated with these others should 
be regarded as dispositive. Even in the 
absence of the statement of compatibility 
suggested by the Hatch bill, of course, State 
legislative history might help to determine 
whether the legislature meant its draft 
amendment or its description of the subject 
matter as a strict limitation or as a sugges
tion. 

Mter Congress has received thirty-four 
applications on similar subjects but before < 

it has taken a final vote on whether to call 
convention, it would be advisable fop 
appropriate congressional committees 
reach tentative conclusions and to notify 
States of these conclusions. 137 If a State 
islature discovered that its application 
about to be aggregated with other and 
ferent applications to bring about a 
tion it opposed, its protest would nr"'c",r 

ably persuade many members of 
to vote against such aggregation. 
gress proposed not to count the 
application on the ground that it was 
dissimilar from others, the State 
would be able to express its 
even more forcefully and effectively 
by passing a new application in the 
form. 

Perhaps the most difficult question 
ing in the convention process is how 
delegates each State should have. 
adelphia Convention of 1787 had 
egates from each State. It does not 
however, that the document drafted 

me! AEI Forum, supra note 2, at 31 
Scalia): "Instead of displaying utter 
inability to do anything about the calls from 
Congress could simply decide that they 
call for a constitutional convention on the 
of fiscal responsibility and control at the 
... Since the Congress would not know 
intent, it could leave the call open for six 
during that six months, any of the thirty-four 
have made a call could revoke it if they 
too broad for their liking. But in the 
revocation, Congress would go ahead. . . 
Congress would be saying, 'We have taken' 
mean X; you can tell us, if you wish, that it 



adelphia should be presumed to impose a 
similar formula in cases where the text is 
silent, for the Framers of the Constitution 
did not devise the method of their own selec
tion. What they did devise was an elaborate 
compromise between two competing politi
cal imperatives, the sovereign equality of 
States and the equal representation of indi
viduals. The Hatch bill reflects this formula 
by providing that each State shall have the 
same number of delegates as the total num
ber of its Representatives and Senators. This 
number will also be the same as the number 
of the State's Presidential electors. 138 

Since apportioning the delegates can rea
sonably be regarded as an incident of Con
gress's power to call the convention, no for
mula chosen by Congress should be regarded 
as unconstitutional unless it seems calcu
lated to affect the outcome of a particular 
controversy. For this reason it is most desir
able for Congress to adopt a formula in 
advance. Although any such formula would 
be subject to change by future Congresses, 
an effort to repeal an existing formula in 
order to manipulate the outcome of a partic
ular convention would presumably be trans
parent and therefore somewhat difficult. If, 
. . the other hand, the adoption of a new 

were unavoidable because there was 
. formula already in place, it would be hard 
prevent improper motives from influenc
the proceedings. 

The Hatch bill wisely leaves the method 
selection of each State's delegates up to 
State legislature itself. 139 Again, the Phil

delegates were appointed directly 
State legislatures; it would be wrong 

that the framers of Article V meant 
that this method always be used, 

would also be inappropriate to dero
the principle of respecting State 
autonomy in the convention pro

order to deny the legislatures the 
use the very method used in Phila-
It seems unlikely, however, that a 

would consider it politically 
to reserve this prerogative to itself 

19 section 7(a); see U.S. Const. art. I sections 

rather than to provide for popular elections 
in the face of the widespread public interest 
likely to be generated by an impending con
vention. 

The Hatch bill forbids the selection of 
members of Congress or of other Federal 
officials as delegates. 140 In the case of mem
bers of Congress, this provision may be 
necessitated by the constitutional prohibi
tion against members of Congress being 
appointed to offices' 'which shall have been 
created, or the Emoluments whereof shall 
have been increased" during their terms of 
office. 141 

Convention Procedures 

Once the delegates have been selected, 
the most persuasive argument for congres
sional regulation of the convention pro
cess-that certain decisions simply must be 
made and that nobody but Congress is in a 
position to make them-no longer exists. 
Any further intervention by Congress in the 
affairs of the convention would require some 
constitutional justification other than a gen
eral allusion to "matters of detail." Indeed, 
strict nonintervention would seem to be a 
corollary of the principle that the partici
pants in each stage of the amending process 
be free to reach whatever consensus they 
wish to reach within the constraints imposed 
by Article V and by their charter. 142 

The Hatch bill generally observes this 
principle. It provides for a temporary chair
man (the senior chief justice of the highest 
courts of the fifty States)143 and also that 
Congress shall set the time and place of the 
convention;l44 these provisions seem rea
sonably incidental to the power to call a 
convention, so long as the delegates are free 
immediately to elect a permanent presiding 

14°Id. 
141U .S. Const. art. I section 6. The section further 

provides that, "No person holding any Office under 
the United States, shall be a member of either House 
during his continuance in Office." 

142See Part II supra, text & notes 40-42; Part III 
supra, text & notes 72-73; text & notes (102-08 supra; 
Rees, supra note 29, at 882 n.2S. 

143S. 119 section 8(a). 
144Id. section 6(a). 
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officer and to move the convention to a dif
ferent place and so long as Congress does 
not require the ·convention to assemble at 
the North Pole. The bill's provision that the 
convention keep a daily verbatim record and 
transmit it to the Archives at the conclusion\ 
of the proceedings!45 should be regarded as 
sound advice that will presumably not be 
enforced by refusing to transmit the conven
tion's proposed amendments to the States.!46 

More serious objection, however, can be 
taken to the requirement that the convention 
terminate its proceedings within six months 
unless Congress grants an extension.!47 This 
provision may be rooted in the fear that a 
convention would attempt to establish itself 
as an ongoing institution, a rival national 
legislature.!48 If this were to occur, Congress 
would be able to deal with the situation in 
any of the ways it could deal with any other 
group of five hundred people who set them
selves up as a revolutionary government, 
including but not limited to calling out the 
Marines. But in the less exciting event that 
the convention should conclude that it needs 
more time to consider the amendments that 
have been presented to it, to require the 
convention to seek the permission of Con
gress assumes a relationship between these 
bodies that seems contrary to the sense of 
Article V. A six-month limit imposed by the 
State legislatures as a condition on their 
applications would, in this writer's judg
ment, be a legitimate exercise of the legis
latures' discretion to grant or withhold their 
consent to a convention.!49 Congress, how
ever, has no such discretion, and a general 
supervisory power over the convention 
cannot fairly be regarded as "incidental" to 
Congress's ministerial duty to call a conven
tion requested by the State legislatures. 

145Id. section 9(c). 
146See text & notes 120-22 supra. 
147S. 119 section 9(b). 
148See L. Orfield, supra note 98, at 45 (footnote omit

ted) ("A very serious disturbance might be created if 
the convention should go beyond its constituent func
tions and attempt to legislate. An analysis of the fun
damental nature of a convention would seem to exclude 
such a power." However, "[t]he earliest view seems 
to have been that a convention was absolute. "). 

149See sources cited in note 142 supra. 
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In one respect the Hatch bill is a vast 
improvement over earlier versions of the 
Constitutional Convention Procedures Act: 
it omits the earlier provision that a two-thirds 
vote of the delegates would be required in 
order for an amendment to be proposed, 
instead leaving the question of what major
ity shall be required to the convention itself. 150 
In the author's view, the imposition of a 
two-thirds rule by Congress would be 
unconstitutional, not only because it cannot 
be regarded as a reasonable incident of the 
power to call the convention but also because 
it affirmatively violates the principle of con
sensus. 

If anything is clearly implied by Article 
V, it is that the convention itself must 
free to decide whether to propose ........ vu ..... , 

ments or not. If 65 percent of the ""VJ."'",,''''"'''_ 
to the convention favor an amendment 
the amendment is deemed not to have 
proposed because Congress has u.' UIJ ..... " .. ·\.L 

two-thirds rule on the convention, then 
gress rather than the convention has 
that the amendment shall not be ...... ,.." ... ",,,,, 
This objection could not be made, of 
to a two-thirds rule imposed by the 
tion itself on its own proceedings.!5! 
over, the State legislatures would 
have the right to impose such a rule 
condition on their convention 
tions-although it can also be argued . 
the Constitution always requires a 

150S. 119 section 8(a). Compare S. 215, 92d 
1st. Sess. (1971), section 10(a) (the Ervin bill). 

151This would be analogous to a " 
imposed by a house of Congress on its own 
ings; such self-imposed rules have never been 
to violate the principle of majority rule so 
rule itself is approved by a simple majority. 
v. Blair, 390 F. Supp. 1291 (N.D. Ill. 1975),. 
Judge (now Justice) Stevens upheld an 
tive rule requiring a three-fifths vote to ratify 
tutional amendment, distinguishing Hawke v, 
253 U.S. 221 (1920), which had struck . 
constitutional restriction on the power of the 
to ratify. The distinction-that in the former 
majority of the legislature has voiced its will 
ing a supermajority rule on itself, whereas' 
the will of the legislative majority might 
by an external command-is analogous to 
tion between a supermajority rule imposed 
vention itself and one imposed by Congress. . 



majority rule unless it explicitly states the 
contrary, in which case the States would be 
attempting to impose an unconstitutional 
condition. 152 

The counter-argument, that the Framers 
must have intended a two-thirds require
ment for a convention because an amend
ment cannot be proposed without a two
thirds vote of each house of Congress, 153 
wrongly assumes that the parallelism between 
the two methods was intended to be between 
Congress and the convention. The conven
tion method was meant, however, to give 
two-thirds of the State legislatures the same 
power to initiate amendments that the non
convention method gave two-thirds of the 
members of both houses of Congress. 154 By 
the time the convention is assembled it has 
already survived the two-thirds requirement 
imposed by the Constitution. The imposi
tion of an additional such requirement must 
be based not on symmetry nor on the Fra
mers' intentions but on the assertion of raw 
congressional power to supervise the con
vention. In this case Congress would also 
presumably have the power to impose on 
the convention a rule that no amendment 
could be proposed without a unanimous vote, 
thus absolutely ensuring the result that a 
two-thirds rule seems calculated to achieve. 

Ratification 

Article V prescribes the same procedure 
for ratification of an amendment whether it 
is proposed by the convention or the non

~u .. ...,u method. 155 One consequence of 
prescription is that Congress, not the 

, has the power to decide whether 
?U.'.Ul~,a.J.VH of the proposed amendment will 

lS2See text & note 45 supra. 
lS3See 1979 Hearings, supra note 2, at 57 (remarks of 

Bayh): "Why should that be a subject for the 
to decide? If we need a broad national con

and the Congress is setting up guidelines, why 
not the Congress require a broad consensus in 
of the amendment? Why should [an amend

proposed by a convention] not meet the same test 
amendment] that is adopted by the Congress 

generally Part III supra . 
. S. Const. art. V, reprinted in note 1 supra. 

be by State legislatures or State conven
tions. This necessitates an additional affir
mative vote by Congress, a vote which should 
be regarded, like the duty to call a conven
tion, as a non-discretionary ministerial func
tion. If, however, a member of Congress 
believes that a convention has acted uncon
stitutionally by exceeding its charter, his oath 
to uphold the Constitution presumably binds 
him not to vote to submit the amendment 
proposal (or pseudo-proposal) for ratifica
tion.156 

The power of Congress to designate the 
ratifying bodies raises the interesting ques
tion whether Congress may also specify the 
time period during which States may ratify. 
This depends on whether the power to impose 
time limits should be regarded as an incident 
of the power to propose amendments or of 
the power to designate the mode of ratifi
cation. In Dillon v. Gloss the Supreme Court 
relied prima~i1y on the power to designate 
the mode of ratification,157 implying that 
Congress but not a convention could impose 
time limits on the convention's proposals. 
If, however, the power to impose a time 
limit is simply an instance of the power to 
limit the legal effects of one's own proposall58, 
then it should be regarded as the prerogative 
of the convention. 159 

For Congress to impose a longer time 
limit than that specified by the convention 
would violate the consensus principle inso
far as it would put to the States a proposition 
to which the delegates themselves were in 
fact opposed. For Congress to impose a 
shorter time limit would be even more inim
ical to the purpose ofthe convention clause; 
for if three-fourths of the legislatures ratified 

lS6See Black, Amending the Constitution, supra note 
2, at 191-92. 

lS7256 U.S. at 376. 
lS8See text & note 104 supra; Rees, supra note 29, at 

882 n.25. 
lS9The Hatch bill provides that Congress may only 

prescribe the time limit for ratification "in the event 
that the amendment itself contains no such provision," 
adding that no such congressional resolution shall pre
scribe a period of less than four years. S. 119 section 
11. Compare the formula for the period during which 
applications are to remain valid, discussed in text & 
notes 126-28 supra. 
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during the longer time specified by the con
vention, to keep the amendment out of the 
Constitution would be to defeat the actual 
intentions of the bodies specified by Article 
V as participants in the convention process. 
It would mean that the convention and the 
ratifying bodies, although in perfect accord 
on every detail, were powerless to amend 
the Constitution over the opposition of Con
gress. 

V. The Role of the Courts 

The foregoing parts of this essay have 
analyzed the substance of the principal con
stitutional questions arising in the constitu
tional convention process. It is important to 
notice that this question':-'what the Consti
tution requires-is distinct from the ques
tion who decides what the Constitution 
requires. At least since Marbury v. Madisonl60 

was decided in 1803, the general rule has 
been that the final decision on Constitutional 
questions rests with the United States 
Supreme Court. There is reason to believe, 
however, that the Court might regard a con
troversy about a Constitutional convention 
as falling within an exception to the rule of 
judicial review. In Coleman v. Miller 161 the 
Court held that at least some questions of 
constitutional law arising in the amending 
process are "political questions" whose final 
decision is left to Congress rather than the 
courts. 

Political Questions: Principle or Pretext? 

Controversy over tre proper scope of the 
"political questions" doctrine is inextrica
ble from the debate over the foundations of 
judicial review. 162 The classical justification 
for judicial review-the "private rights 
model" grounded in Marbury v. Madison
is that the Supreme Court is the highest court 

16°5 U.S. (1 Cranch) 137 (1803). 
161307 U.S. 433 (1939), also discussed in Part II supra, 

text & notes 30-32, and Part IV supra, text & notes 
97-100. 

162See Scharpf, Judicial Review and the Political 
Question: A Functional Analysis, 75 Yale L.J. 517 (1966); 
Wechsler, Toward Neutral Principles of Constitutional 
Law, 73 Harv. L. Rev. 1 (1959). 
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in the land. As such, the Court has a duty 
to vindicate the rights of private parties. When 
the outcome of a case within the Court's 
jurisdiction must turn on a construction of 
the Constitution, the Court is bound to decide 
what the Constitution says about the case. 
Whenever the Court has the power to inter
pret the Constitution, it also has a duty to 
exercise that power. Therefore, when the 
Court labels a question "political" it has 
already interpreted the Constitution and 
determined either (1) that the Constitution 
has given the political branch unlimited free~ 
dom of action in a certain area, so that noth
ing it could do in this area would be unCOll"' 
stitutional; or (2) that while a certain 
of the political branch might be UU'~V'l" 
tional, the Constitution has given that 
the authority to adjudicate the question, 
that the Court has no power to decide 
the action was constitutional. 163 In the 
category are, for instance, the 
power to recognize any foreign 
he wishes l64 and the power of ,"-,VU"',l"'''''' 

decide when a certain expenditure is for 
"general welfare. "165 In the second 
gory-"true political questions" wherein 
Court refrains from evaluating the 
tutionality of a decision made by 
branch-are Congress' right to judge 
qualifications of its own members, 166 

impeachment process. 167 In the classical 
once a case is properly before the C 
duty to decide all issues can 
superseded by a clear, "textually 
strable" grant of adjudicative power to 
other institution. 168 

Marbury did not assert that the 

163See Wechsler, supra note 162, at 9. 
164"[H]e shall ... receive Ambassadors 

public Ministers .... " U.S. Const. art. II, § 3, • 
165U.S. Const. art. I, § 8, d. 1. 
166"Each House shall be the Judge of the 

Returns and Qualifications of its own memb,ers·j 
U.S. CONST. art. I, § 5. See Wechsler, 
162, at 8. 

167See U.S. CON ST. art I § 3, cl. 6; W 
note 162, at 8. 

168See Wechsler, supra note 162, at 7-9. A ' 
ment strongly implied by the text of the 
would meet this standard; Professor W 
that the Guaranty Clause includes such an 
mitment.ld. at 8. Cf. text & notes 191-97 



duty to construe the Constitution was unique 
within the structure of government; in the 
private-rights model, the views of the 
Supreme Court will prevail over those of the 
other branches primarily because of the 
Court's power to issue writs which other 
officials are bound to obey. 169 Many modern 
constitutional scholars, on the other hand, 
emphasize not the Court's duty to litigants 
who happen to be before it, but the Court's 
special role as the pre-eminent interpreter 
of the Constitution. 170 As these same theo
rists have come to reject the idea of a 
"mechanical" application of the text of the 
Constitution to modern problems, the Court 
has been pictured as an institution with the 
unique mission of making principled value 
judgments about legislative and executive 
decisions. 171 This "special function model" 
has obvious consequences for the political 

, question doctrine: if the Court is to be con
cerned primarily with the long-range effects 
that its decisions have on society, rather 
than with strict fidelity to the text of the 
Constitution in adjudicating certain private 
<;iisputes, then it is free to choose carefully 

. the areas in which it will render judg
ments.172 In order to enhance its own effec
'veness as a social institution, the Court 

want to avoid certain areas alto
areas in which the pub-

. , or the other branches of government, 
resist its authority. 173 

sor Alexander Bickel saw the polit-
question doctrine as the ultimate weapon 

Supreme Court's arsenal of discre
or "prudential" devices for avoiding 

adjudication in cases where it 
be inconvenient or impolitic. 174 

the classical view, he argued that 

by means of a play on words can 
discretion that the courts have 

exercised be turned into an act 

5 U.S. (1 Cranch) at 147. 
e.g., A. Bickel, THE LEAST DANGEROUS 

1-33 (1962) [hereinafter cited as Bickel] . 
. id., passim, esp. 58. 

Bickel, supra note 170, passim; Scharpf, supra 
. at 549-66. 

, supra note 162, at 549-55. 
supra note 162, at 183. 

of constitutional interpretation gov
erned by the general standards of the 
interpretive process. The political 
question doctrine simply resists being 
domesticated in this fashion. There is 
. . . about it. . . something greatly more 
flexible, something of prudence, not 
construction and not principle. And it 
is something that cannot exist within 
the four corners of Marbury v. Madi-
son. 175 . 

In Baker v. Carr, 176 the first ofthe Court's 
reapportionment cases, Justice Brennan 
made an attempt to "domesticate" the polit
ical question doctrine by calling it 

essentially a function of the separation 
of powers. Prominent on the surface 
of any case held to involve a political 
question is found a textually demon
strable constitutional commitment of 
the issue to a coordinate political 
department; or a lack of judicially dis
coverable and manageable standards 
for resolving it; or the impossibility of 
deciding without an . . . initial policy 
determination of a kind clearly for non
judicial discretion; or the impossibility 
of a court's undertaking independent 
resolution without expressing lack of 
the respect due coordinate branches of 
government; or an unusual need for 
unquestioning adherence fo a political 
decision already made; or the poten
tiality of embarrassment from multi- . 
farious pronouncements by various 
departments on one question. 177 

Although Justice Brennan thus attempted to 
tie the doctrine to the constitutionally man
dated limits on the Court's powers, the cri
teria he specified seem more consistent with 
the view that there are at least some "pru
dential" political questions. Only the crite
rion of "textually demonstrable constitu
tional commitment" is truly consistent with 
the classical view of the political question 
doctrine. 178 In a case where there is a total 
absence of judicially discoverable and man-

175Id. at 125-26 . 
176369 U.S. 186 (1962). 
177Id. at 217. 
!78See text & note 168 supra. 
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ageable standards, or where it is literally 
impossible to decide a case without imper
missible policy judgments, the political 
question doctrine would seem superfluous, 
since it is difficult to imagine how a plaintiff 
in such a case could prove an actual viola
tion of a specific constitutional right. In the 
other instances listed by Justice, Brennan, 
the classical view of judicial review would 
call for a decision by the Court rather than 
for deference to Congress or the President. 

It is probable, however, that Justice Bren
nan was attempting merely to summarize 
the history of the political question doctrine. 
As will be shown,179 the holding in Baker v. 
Carr itself, as well as the modern Court's 
treatment of other matters involving the 
political process, suggest that the doctrine 
is much narrower than Justice Brennan 
implied. 

The Justiciability of the Amending Process 

There is nothing in Article V to suggest 
that whether a constitutional amendment has 
been ratified is a political question. 180 Con
gress is given the power (but not, of course, 
the sole power) to propose amendments for 
ratification by the States181 and to choose 
whether ratification will be by State legis
latures or by State conventions. 182 These are 
not judicial or quasi-judicial functions,183 and 
there is no language comparable to that 
granting the Senate power to "try" 
impeachments and render "judgment" 
therein184 or to the provision that "[e]ach 
house shall be the Judge" of its members' 
qualifications. 185 It is reasonable to suppose 
that the Necessary and Proper Clause186 of 
the Constitution grants Congress the power 
to provide for promulgation of amendments 
and other "housekeeping" matters;187 but it 
should be equally clear that no such' 'house-

179See text & notes 260-279 infra. 
180See Orfield, supra note 98, at 13. 
18IU.S. CONST. art. V, reprinted in note 1 supra. 
182Id. 
183Cf Scharpf, supra note 162, at 539-40. 
184U.S. CONST. art, I, § 3, cl. 6. 
18sId. art. I, § 5. 
186Id. art. I, § 8, cl. 18. 
187See Harvard Note, supra note 2, at 1617-18. 
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keeping" measure can be used as a pretext 
for substantive restrictions on the power 
granted to the states by Article V. 188 

In Hollingsworth v. Virginia,189 decided 
in 1798, the Supreme Court indicated that 
questions about the amending process are 
justiciable rather than political. The plaintiff 
contended that the Eleventh Amendment had 
not been properly adopted, since the Presi
dent had not been given the opportunity to 
sign or veto the congressional resolution 
proposing the amendment. Defendant argued 
that the Constitution gives the President no 
role in the amending process. Apparently, 
neither the Court nor the parties entertained 
the idea that this question of law ought to 
be decided by another branch of govern": 
ment; the Court held that the am.en'lmlent 
had become part of the Constitution. 190 

Luther v. Borden, 191 decided by the 
in 1849, contains a remark192 which 
imply that the Court will let Congress d 
whether States have ratified amendments 
the United State Constitution. 193 The 
has nothing to do with such cUU,",U'''UlI;oUL; 

however, and the statement makes 
sense when construed as part of the cas 
holding that Congress would be 
decide which of two rival State l>""'''~''n 
was the legitimate one, and therefore 
State constitution was in effect. 194 Lu 

188See Orfield, supra note 98, at 63-65; Harvard 
supra note 60, at 1618; Part IV supra, text & 
108. 

1893 U.S. (3 Dall.) 378 (1798), also discussed 
IV supra, text & notes 117-19. 

1903 U.S. (3 Dall.) at 381. 
19148 U.S. (7 How.) 1 (1849). 
192"In forming the constitutions of the different 

after the Declaration ofIndependence, and in 
ious changes and alterations which have 
made, the Political Department has always 
whether the proposed constitution or amen<llme 
ratified or not by the people of the State, and 
power has followed its decision." /d. at 39. 

!93See, e.g., Orfield, supra note 98, at 8; 
Supreme Court and the Amending Process, 
Rev. 621, 630 (1953); Dodd, Amending 
Constitution, 30 Yale L.J. _~21, 327 (1921). 

194The statement cannot be regarded even as . 
on Federal amendments, since it did not 
to say anything about such amendments. 
Blair, 39 F. Supp. 1291, 1299-1300n.20(N.D. 
(Stevens, Cir. J.). 



Borden rested in part upon a construction 
of the Guaranty Clause, 195 and in part upon 
the idea that the right of Congress to seat its 
own members implicitly included a right to 
"recognize" State govemments. 196 It cannot 
easily be construed as acknowledging a 
congressional veto power over the proce
dures of State governments whose legiti
macy is unquestioned. 197 

Yet there was an instance in which Con
gress exercised just such a veto power with
out being directly rebuked by the courts. On 
July 20, 1868, Secretary of State William 
Seward announced that he had received 
documents from legislatures in at least three
fourths of the States purporting to certify 
ratification of the Fourteenth Amend
ment. 198 He noted, however, that he had also 
received official notice that Ohio and New 
Jersey had withdrawn their consent to the 
amendment. Expressing his' "doubt and 
uncertainty" as to the legality of these res
olutions, he certified that if the Ohio and 
New Jersey ratifications were still in force, 
the amendment was valid as part of the Con
stitution. 

On the following day, both houses of 
,':UJn~(re~)s passed a resolution declaring that 

of the States, including Ohio 
New Jersey, had ratified and that the 

was part of the Constitution. 199 
record of the proceedings suggests that 

congressional majority neither knew nor 
whether the Constitution gave States 

to rescind. The .Senate passed the 
v .... , .. v·u without debate and without a roll

In the House, the entire debate 
to have lasted only a minute or two. 201 

. U.S. (7 How.) at 42-46. 
at 42. 
Dyer v. Blair, 390 F. Supp. 1291, 1299-1300 

. III. 1975) (Stevens, Cir. J.). 
706 (1868). 

Globe, 40th Cong., 2d Sess. 4266, 4295-96 

Senate had previously debated the legality of 
rescission, but its validity was opposed pri
the theory that-the Southern states being 

participate-three-fourths of the States had 
, making the amendment already a part 

prior to the Ohio rescission. Id. at 

A Massachusetts Republican moved to send 
the resolution, not to the Judiciary Commit
tee, but to the Committee on Reconstruc
tion. A Democrat protested that "it is an 
important question, and should go to the 
committee on the JUdiciary." The Republi
can floor leader then indicated that his inten
tion was to "pass it now, " without any com
mittee consideration at all. Mter some dis
cussion of the idea of adding Georgia to the 
list (on the strength of a telegram in the 
possessio_n of the Speaker which a Demo
crat suggested was a fabrication), 202 the res
olution was passed by a near-perfect party 
line vote. 203 The Congressmen who voted 
that Ohio and New Jersey could not rescind 
were, virtually man for man, those who five 
months earlier had voted to impeach Presi
dent Andrew Johnson for his refusal to obey 
unconstitutional orders.204 

It should be emphasized that this 
congressional action was never tested in 
court. By the time the Supreme Court was 
called upon to construe the Fourteenth 
Amendment, in the 1873 Slaughterhouse 
Cases,205 four additional States had ratified 
the amendmene06 so that whether Ohio and 
New Jersey should be counted as ratifying 
States was a moot point.207 

202Id. at 4296. Georgia actually ratified that day. H. 
Doc. No. 124, 90th Cong., 1st Sess. 15 (1967). How
ever, the Speaker's ambivalent attitude toward the tel
egram suggests it may have been previously prepared, 
in anticipation of a favorable Georgia vote. 

203The vote was 127 in favor, 33 opposed. Only one 
Republican voted with the Democratic minority against 
the resolution. Congo Globe, 40th Cong., 2d Sess. 4296 
(1868); S. Doc. No.8, 92d Cong., 1st Sess., BIO
GRAPHICAL DIRECTORY OF THE AMERICAN 
CONGRESS, 1774-1971 passim (1971) . 

204Compare CO'ng. Globe, 40th Cong., 2d Sess. 1402 
(1868) with id. at 4296. Except for absentees-and for 
the one Republican mentioned in note 203, supra-the 
two votes were identical. For a discussion of the con
stitutionality of Johnson's impeachment, see R. Ber
ger, IMPEACHMENT: THE CONSTITUTIONAL 
PROBLEMS 252-96 (1973). 

20583 U.S. (16 Wall.) 36 (1873). 
206H. Doc. No. 124, 90th Cong., 1st Sess. 15 (1967). 
207 Another question about the validity of the adoption 

of the Fourteenth Amendment-the fact that the 
Reconstruction Act compelled the Southern states to 
ratify as a condition of readmission to the Union-was 
not mooted by the subsequent ratifications, since it 
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The resolution of the Reconstruction 
Congress was apparently not regarded as an 
important precedent even by contemporar
ies.208 The discussion over including Geor
gia-whose ratification would have brought 
the total to three-fourths even without Ohio 
and New Jersey209-suggests that the 
Republican leadership was not entirely con
fident it would succeed in counting the votes 
of two States against their will. Moreover, 
two years later New York rescinded its rat
ification of the Fifteenth Amendment,210 and 
the Secretary of State did not certify the 
amendment as valid until enough States had 
ratified so that N ew York's action was 
moot.2l1 Shortly thereafter, the Senate twice 

involved more than four States. SeeSuthon, The Dubious 
Origin of the Fourteenth Amendment, 28 Tul. L. Rev. 
22(1953). However, in White v. Hart, 80U.S. (13 Wall.) 
646, 649 (1872), the Court suggested that such a ratifi
cation was' 'a voluntary and valid offering," apparently 
alluding to the fact that ratification was a quid pro quo 
which Georgia was technically free not to deliver. In 
context, it is clear that the Court addressed the merits 
of the question, and did not, as has been suggested 
(see, e.g., Orfield, supra note 98, at 16), mean to say 
that ratification is a political question. Other arguments 
for the validity of the Civil War Amendments are that 
they have been adopted by usage or acquiescence; that 
they were adopted by implication when the Twenty
First Amendment was adopted, since it specified the 
Eighteenth by its number, implicitly acknowledging 
prior amendments as valid; or that the Southern States 
really did legally secede from the Union, and were 
thereafter only conquered territories, so that only three 
fourths of the "loyal States" were needed to ratify. 
See generally United States v. Gugel, 119 F. Supp. 897 
(E.D. Ky. 1954); Congo Globe, 40th Cong., 2d Sess. 
87678 (1868); Orfield, supra note 98, at 73-74,78-81. 
In short, abandonment of the idea that the Court will 
not review the procedure by which new amendments 
are adopted would not make it necessary to jettison the 
Fourteenth Amendment. 

208See Corwin & Ramsey, The Constitutional Law of 
Constitutional Amendment, 26 Notre Dame Law. 183, 
204-06 (1951). 

209Twenty-eight States were required, assuming all 
thirty-seven (including the old Confederacy as well as 
West Virginia, created without the consent of Virgini
a's Confederate government) were eligible to partici
pate. Without Georgia or either of the two rescinding 
States, the total number of ratifications was only twenty
seven. See 15 Stat. 706, 707 (1868). 

210Cong. Globe, 41st Cong., 2d Sess. 377 (1870). 
211Id. at 1477. The proclamation listed New York 

among States which' 'had ratified," and added that the 
New York legislature had passed resolutions" claiming 
to withdraw" its ratification. Id. at 2290. 
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rejected attempts to declare that no State 
might rescind its ratification of any future 
amendment. 212 

The next amendment whose validity was 
questioned before the Court was the Eigh
teenth. In The National Prohibition Cases,213 
the Solicitor General, and Charles Evans 
Hughes as amicus curiae for several States, 
argued that the challenges were non-justi
ciable.214 The principal authorities for this 
contention appear to have been the 
congressional resolution of 1868,215 and a 
statement by a nineteenth-century commen
tator that, while the Court has the power to 
decide the validity of an amendment, "per~ 
haps" the Court "ought" to accept thejudg~ 
ment of Congress in order to avoid a "spec", 
tacle. "216 The State courts, however, which 
had handled a large volume of ' 
involving the validity of State COllstlltut.10nl$, 
and amendments, had been virtually ~U"",U;;,' 
mous in holding amending procedures su' 
ject to judicial review in the same extent 
other questions of constitutional law. , 
Implicitly rejecting the suggestion that it 
no power to adjudicate the issues, the 
decided all questions in the eight cases 
it, including questions about the pf()CeaUlre 
Article V requires of Congress as well as 
State legislatures. 

The Coleman Decision: Hard Cases M 
Bad Law 

In several subsequent cases involving 
validity of the Eighteenth and 
amendments, the Court decided ",,.,,.n"',1" 

questions involving the am 
cess. 218 By the 1930s a review of a 

2l2See id. at 3971; id., 3 Sess. at 1381 (1871). 
213253 U.S. 350 (1920). 
214See Dodd, supra note 193, at 323. 
21SSee id. at 323, 346. 
216Jameson, supra note 37, at 627. See Dodd, 

note 193, at 323. 
217See, e.g., Carpenter V. Cornish, 83 N.J.L. 

A. 240 (1912); Collier V. Frierson, 24 Ala. 100 
See generally Orfield, supra note 98, at 14-15; 
supra note 193, at 323,327. 

218In Hawke V. Smith, 253 U.S. 221 (1920), " 
panion to the National Prohibition Cases (see 
notes 213-16, supra), the Court held that 



Court decisions spanning three centuries 
should have compelled the conclusion that 
the Court's duty "to say what the law is"219 
included the duty to pass on the constitu
tionality of amending procedures. 220 Yet in 
1939 the Court in Coleman v. Miller21

-

a power bestowed by the Constitution'directly on State 
legislatures or State conventions, and not on the States 
themselves, so that a State may not restrict its legisla: 
ture's power to ratify. In Dillon v. Gloss, 256 U.S. 368 
(1921), the Court held that Article V requires amend
ments to be r:atified within a -"reasonable time"; that 
Congress may prescribe a time when proposing an 
amendment, provided the time is actually reasonable; 
that seven years was reasonable; and that an amend
ment is part of the Constitution as pf the time the 
necessary States have ratified, not as of the time of 
proclamation by the Secretary of State, 

In Leser v. Garnett, 258 U.S. 130 (1922), the Court 
held the Nineteenth Amendment to be validly adopted, 
over an argument that Article V imposes substantive 
limitations as to what type of amendments may be made 
to the Constitution. Plaintiffs also alleged that two State 
legislatures had violated their own rules, and thus had 
not validly adopted the amendment; but the Court held 
that notice by the proper legislative officials to the 
Secretary of State was binding on him, and "being 
certified" by him, on the courts.ld. at 137. This holding 
was later misconstrued as an endorsement of the polit
. question doctrine (see the text at notes 115-17, 
infra); but since it purported only to indicate what sort 

. of evidence courts would accept to prove legislative 
, and since it assumed the Secretary of State to 

perlorming a ministerial function, consistent with 
wishes of the legislature, it certainly cannot be 

as acknowledging in the Secretary (much less in 
and discretion to derogate from State legis

intentions, or to decide questions of constitu
law. That Leser signaled no departure from the 

of the justiciability of the amending process is 
by the Court's holding in United States v. 

282 U.S. 716 (1931), that the power of Can
to choose between ratification by legislatures or 

is based on "the plain language of article 
at 729. Far from finding limitations on judicial 

review that article, the Court announced can
construction to be applied to Article V in the 

'm"nn,'"as to other constitutional provisions. Id. 

v. Madison, 5 U.S. (lCranch) 137, 177-

significant that a book written in 1936, then 
the only attempt to catalogue all political 

(see Scharpf, supra note 162, at 517) did not 
amending process, not even as a potential 

such questions. C. Post. THE SUPREME 
POLITICAL QUESTIONS (1936) . 

. S. 433 (1939). 

without purporting to reverse the prior 
cases222-injected the political question doc
trine into the ratification process. The case 
does not easily yield its precise holdings, 
and the reasons and authorities which might 
have persuaded a majority of the Court on 
any point are even more difficult to discern. 
Only two Justices joined Chief Justice Hughes 
in the statement styled "the opinion of the 
Court" ;223 the divisions in the Court were 
, 'sufficient to confound prophets of all 
schools .... "224 

Coleman involved a constitutional 
amendment proposed by Congress in 1924 
to overrule a controversial Supreme Court 
decision on child labor. 225 At first, few States 
had ratified the amendment, and many had 
rejected it. 226 After nine years, however, there 
was a surge of interest in the Child Labor 
Amendment: between 1933 and 1937 twenty
two States ratified, bringing the total to 
twenty-eight, only eight short of the required 
number. 227 Kansas legislators who had 
opposed ratification sued in State court to 
enjoin State officials from certifying that 
Kansas had ratified. They claimed the Kan
sas resolution was invalid on three grounds: 

(1) a "reasonable time" had elapsed 
between the proposal by Congress in 
1924 and the ratification by Kansas in 
1937; 

(2) Kansas had passed a resolution 

222The opinion of the Court referred, with apparent 
approval, to Dillon and Leser. Id. at 451-53. Justice 
Black criticized the Court for its inconsistency in not 
overruling Dillon. Id. at 458. 

223Id. at 435. Justices Black, Roberts, Frankfurter 
and Douglas dissented on the threshold question of 
standing, which consumed the bulk of the Court's opin
ion. Id. at 437-46,456-57,460-70. Justices Butler and 
McReynolds joined the opinion ofthe Court as to stand
ing, but dissented on the merits. Id. at 470-74. Only 
Justices Stone and Reed joined Chief Justice Hughes 
on all issues. 

224Note, 48 Yale L.J. 1455 (1939). See note 223 supril. 
22543 Stat. 670(1924); see Coleman v. Miller, 307U.S. 

433, 435 & n.l (1939). The amendment would have 
effectively overruled Hammer v. Dagenhart, 247 U.S. 
25 1 (1918). See Scharpf, supra note 162, at 587. 

226See Coleman v. Miller, 307 U.S. 433, 437. (1939) 
(Butler, J., dissenting). 

227See id. Thirty-six of the forty-eight States were 
required. 
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........ ------------
rejecting the amendment, and they 
argued that this barred the State from 
subsequently ratifying; 

(3) the lieutenant governor had cast a 
tie-breaking vote in favor of the res
olution, an act which the plaintiffs 
suggested was unconstitutional. The 
Court affirmed a judgment of the 
Kansas Supreme Court rejecting these 
attacks on the resolution.228 

Chief Justice Hughes' opinion held that 
the question whether a reasonable time had 
elapsed was a non-justiciable political ques
tion. This holding was not based on a tex
tually demonstrable commitment of the 
adjudication of the issue to Congress, but 
on the notion that such a determination would 
involve "an appraisal of a great variety of 
relevant conditions, political, social and 
economic .... "229 The opinion points out 
that Congress could have prescribed a 
"reasonable time" when it proposed the 
amendment, and implies that an evaluation 
of how long the States should have to ratify 
an amendment is essentially the same kind 
of judgment whether it is made in advance 
or after attempted ratification by three-fourths 
of the States. 230 

Declaring that the effect of a previous 
rejection on a subsequent ratification should 
also be decided by Congress, the Hughes 
opinion relied on the precedent set by the 
Reconstruction Congress in 1868, adding 
cryptically that "[t]this decision by the 
political departments of the Government . . . 
has been accepted. "231 

The Court was evenly divided on whether 

228307 U.S. at 433-37. 
229Id. at 453. 
230Id. at 453-54. 
231Id. at 449-50. The court obliquely suggested a the

oretical basis for its acceptance of the Reconstruction 
precedent when it added that "in accordance with this 
historic precedent" the efficacy of ratification after 
rejection would be a political question, "with the ulti
mate authority in the Congress in the exercise of its 
control over the promulgation of the adoption of the 
amendment." Id. at 450. Yetto the exact extent that 
congressional control over promulgation is more than 
an implied "housekeeping" power, it needs a princi
pled defense, which the Court did not attempt. See Part 
IV supra. 

100 BENCHMARK Vol. II, No.2 

the legality of the lieutenant governor's 
participation was a justiciable or a political 
question.232 The effect of this non-decision 
was to deprive the Hughes opinion of any 
consistency, since evidently all three Jus
tices subscribing to it voted to decide on the 
merits the question of the lieutenant gov
ernor's role.233 These Justices, therefore, 
believed the Court powerless to decide 
whether a State's ratification is invalid on 
account of the lapse of a reasonable time (a 
mixed question oflaw and fact) , or on account 
of a prior rejection (a question of law); 
held the same Court ~ompetent to decide 
whether the same ratification is . . 
because of the participation of the 
governor (also a question of law). 

Justice Black's concurring opinion234 

Coleman is not so easily dispensed with 
Joined by Justices Roberts, Frankfurter 
Douglas, he advanced an internally 
tent theory: 

Undivided control of [the ~'''',",U~L~''SJh 
process has been given by . 
[V] exclusively and completely 
Congress. The process itself is " 
ical"" in its entirely, from submis 
until' an amendment becomes part 
the Constitution, and is not subject" 
judicial guidance, control or 1'~ 'T<>''''<>' 

ence at any point,236 

Resting his opinion on 
demonstrable constitutional cornmitrij 

232307 U.S. at 446-47. 
233The four Justices joining in the B 

regarded the question as political. Id. at 
ently Justice McReynolds was absent for 
this issue. See Note, 28 Geo. L.J. 199, 200 
Chief Justice Hughes and Justices Stone, 
Butler must have found it justiciable. 

234307 U.S. at 456-60. 
23S A technical basis for diminishing the 

to the Black opinion, however, is that after 
tices stated their belief that plaintiffs had 
(307 U.S. at 456), everything that followed 
essary to decision, and therefore irrelevant. ' 
ing of the opinion. In Dyer v. Blair, 390F., 
(N.D. III. 1975), then-Judge Stevens also 
disregard the Black opinion since "a 
Court refused to accept" it, and since it 
tent with prior Supreme Court hol,dl·ngs,.:: 
1300. 

236307 U.S. at 459. 



rather than on any difficulties the Court might 
have in deciding, Justice Black should have 
cited the constitutional language on which 
he based his conclusion. Yet he cited no 
such language, for the simple reason that 
nothing in Article V suggests that its inter
pretation should be handled differently from 
the interpretation of other parts of the Con
stitution.237 Nor did Justice Black cite any 
historical materials showing that the Fra
mers meant to give Congress authority to 
bind the Court on the construction of Article 
V. Indeed, the available records suggest 
exactly the contrary. 238 

The Black opinion cited only one author
ity which related to constitutional amend
ments: a flagrant misquotation of Leser v. 
Garnett.239 That case held "notice" from 
"the Legislatures of Tennessee and of West 
Virginia, " certified to be the secretary of 
state, "conclusive upon the courts. "240 Jus
tice Black translated thus: "Final determi
nation by Congress that ratification by three
fourths of the States has taken place 'is con
clusive upon the courts.' "241 

, It should be stressed that Justice Black 
not arguing that Congress has broad 

ii1c-r·r",t,r.n to act under Article V; he affirmed 
Congress "is governed by the Consti

, '242 Rather, he saw the courts as con
bound by an adjudication by Con-

that its own action was constitu
.243 To pose the extreme case, if 

ss were to propose an amendment, 
immediately declare that it had been 

by the States-when in fact the world 
see that not a single State had rati
the courts would be powerless to 

the amendment invalid, and would 
to decide future cases as though 

... "''U~ .. ",. .. were part of the Constitu-
would defeat the purpose of Arti

.. which is to prevent Congress from 

Orfield, supra note 98, at 13; Proposed Leg
note 60 at 1637-38. 

& notes 255-58 infra. 
130 (1922). See 307 U.S. at 457 & n.2. 
at 137. 
at 457 (emphasis added). But see note 218 

amending the Constitution without the con
currence of the State legislatures. 

Who Should Decide Whether the 
Constitution Has Been Amended? 

The concurring opinion in Coleman could 
not have been written by the Hugo Black 
we ,now remember, whose very critics 
remarked on his zeal for fidelity to the text 
of the Constitution and the intention of the 
Framers. Rather, it was written by the for
mer New Deal Senator who had come to the 
Court with a mission. Indeed, the votes of 
all nine Justices in Coleman might best be 
explained by reference to the contemporary 
controversy over the Court's role as a 
"counter-majoritarian" institution.244 The 
Child Labor Amendment was proposed in 
order to overrule a Supreme Court decision 
imposing controversial limitations on the right 
of Congress to make economic regula
tions-regulations which presumably had the 
support of a majority of Americans. It is 
easy to see how popular regard for the Court 
might be diminished by its declaring such an 
amendment invalid. 

Judicial review of the amending process, 
if abused, would confirm the worst suspi
cions of those who accuse the Court of being 
a "super legislature." Some modern 
observers have suggested that this danger
if not the actual risk that the Court will 
improperly invalidate amendments which 
seek to curb its power, then the risk that the 
people will think the Court is deciding on 

244Justices Butler and McReynolds, the remnant of 
the "four horsemen" who had stricken New Deal leg
islation on substantive due process grounds, felt the 
issues were justiciable. Roosevelt appointees Black, 
Frankfurter and Douglas were joined by Roberts, 
regarded as a "swing man" on the New Deal, in advo
cating a sweeping doctrine of congressional power over 
the constitutional amending process. Chief Justice 
Hughes and Justice Stone, regarded as "moderates," 
were joined by Reed, the most "conservative" Roose
velt appointee, in taking a "middle course." Political 
and economic analyses of Supreme Court voting are 
generally not helpful and often misleading (see Wechs
ler, supra note 33, at 13-14), but when so little reason 
and authority can be given for such a radical change in 
jurisprudence, resort to these sources is perhaps nec
essary. 
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this basis-rwould justify the relegation of 
all issues affecting the amending process to 
the status of "prudential" political ques
tions. 245 

But the argument proves too much. It 
fails to consider the alternative. The best 
cure for popular cynicism over the Court's 
role as a "super-Iegislature"-a body con
cerned with imposing the policies favored 
by its members rather than with construing 
the Constitution according to neutral prin
ciples-is i for the Court simply to restrain 
itselffrom such excesses, not to discard large 
chunks ofthe authority that the Constitution 
does bestow on the judiciary. Indeed, even 
the warmest enthusiasts of a "living consti
tution" ought to be persuaded ofthe wisdom 
of a strict exegetical approach when the Court 
is deciding whether the Constitution has been 
amended. If there is one class of cases in 
which the Justices ought to strive to forget 
their personal sympathies, to use a 
"mechanical" formula involving text, intent 
and logic, this must be it. Respect for the 
Court and for the Constitution itself-not in 
the sense of agreement with every pro
nouncement, but in the more important sense 
of a willingness to be governed, born of con
fidence in the integrity of the institutions
demands that the rules be the same for all 
amendments. It is particularly important to 
apply the same rules to amendments which 
would limit the Court's role and to those 
which would expand it. Whatever the Court's 
proper role when it construes provisions 
universally accepted as part of the Consti
tution, it must be no more than a "referee" 
when deciding whether a provision is in the 
Constitution at all. 

The case for judicial restraint in review
ing constitutional amendment procedures is 
based on the assumption that when a con
troversy arises in this area, the final decision 
must rest with someone who can be counted 
on to "adjudicate" rather than to "legis
late." Constitutional amendments may be 
designed to overturn Court decisions, but 
they may also seek to limit (or to enhance) 
the powers of Congress, of the President, or 

245This "hot potato" analysis of Coleman is advanced 
in Scharpf, supra note 162, at 587-89. 
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of the States. Since it is impossible to find a 
final arbiter without an institutional conflict 
of interest, it is essential that the ultimate 
power of decision rest with the branch most 
likely to find and apply the law without 
injecting its own interests and passions. By 
disposition, by training, an9 by their relative 
insulation from the political process, the 
Justices of the Supreme Court are more 
capable of rendering such a neutral judg
ment than Congressmen, Presidents and State 
legislators.2j 

Congress, in fact, does not have a very 
good track record at adjudication. The han
dling of the 1868 resolution concerning the 
rescissions of Ohio and New'Jersey is acas~ 
in point.247 The impeachment of Andrew 
Johnson, on what are now generally' 
acknowledged to be unconstitutionaL 
grounds, is another.248 A candidate who' 
challenges the official results of a 
sional election seems most likely to. 
vince the House or Senate that his cause 
just ifhe is a member of the majority party .. 
A conviction after impeachment, or 
congressional judgment about the 
cations of a Congressman, may not be 
ject to judicial review even if based 

246This point is at the heart of the "special tnn,rt"", 

argument for judicial review. See text & notes 
supra. It has been suggested that while the Court 
be the most suitable forum for final review of . 
legislation, the "functional" argument does not 
to constitutional amendments. Professor 
gests exactly the contrary: "If orderly pro,ceo'ur 
essential in the enactment of ordinary statutes, 
it not be even more so as to the adoption .... '''~rT''n1 
permanent constitutional amendments?" Orfield, 
note 98, at 21. 

247See text & notes 198-207 supra. 
248See note 204 supra. 
249See 107 Congo Rec. 24 (1961) (Indiana 

certified Republican winner of House seat; 
seat the Republican pending congressional 
of close election rejected, 166 RepUblicans in 
252 Democrats opposing. Party breakdown at 17. 
Q. Almanac 401,506 (1961»; 121 Congo Rec. 
(daily ed. Jan. 28, 1975) [motion to seat 
certified as winner of close New 
election, pending investigation, rejected 
only one Democrat in favor and only one 
opposed. Party breakdown at 31 Congo Q. 
700, 2-S (1975)]. See also D. Morgan '"'U''''-'~'''-''J'' 
THE CONSTITUTION 122-139, esp. 132 table 



unconstitutional grounds.250 The record in 
these areas, however, suggests that it would 
not be wise for the Court to surrender' 'pru
dentially" to Congress the final power to say 
whether an amendment has become part of 
the Constitution. 

Even assuming every Congress would rise 
above partisan politics, and would also sep
arate the issue of an amendment's desir
ability from the question of whether it had 
been properly passed, it would be virtually 
impossible to eliminate the problem of 
inconsistent adjudications. One Congress 
would not have the power to bind all future 
Congresses.251 Dealing with a particular 
amendment, Congress might find that a State 
has no constitutional power to rescind its 
ratification. Five years later, a different 
Congress dealing with another amendment 
might read the Constitution and reach the 
opposite conclusion. Since this is a question 
oflaw and not of fact, it would seem that an 
adjudication by a subsequent Congress
even though made in the context of another 
amendment-would have the effect of rais
ing new constitutional doubts about the 
validity of amendments previously thought 
to have been ratified. 

The other side ofthe coin is equally unap
. pealing. Suppose, in the context of an 
amendment strongly favored by Congress, 
a question oflawwas decided in a way which 

it possible to amend the Constitution 
easily. Subsequently, when con sid

a drastic and demogogic amendment 
had clearly negotiated this lower hur-

Congress would be unable to reverse 
without giving rise to justified skepti
about the integrity of the constitutional 

!,",U'U,'lHl5 process. Of course, the Court 
face the same dilemma if it made such 
sion. However, one Qf the basic 

,"fHJ.j.JLi'UU;:> behind the institution of judi-
I.r"'''''',n is that the Court would be more 

, when considering the "nice" amend
to keep in mind the possibility that 

" amendments would be proposed in 

. Powell v. McCormack, 395 U.S. 486 (1969), 
in text & notes 268-81 infra. 

Part IV supra, text & note 109. 

the flJ,ture, and thus not arrive at a strained 
interpretation of Article V in the service of 
easing the path of the former. 

It can be argued that inconsistent stan
dards ought to be applied to different 
amendments: that a close question of law 
should be decided one way so that a desir
'able amendment will pass, another way if 
it is necessary to defeat a proposal to repeal 
the Bill of Rights. Even if one were to accept 
this double standard, with all it implies about 
how seriously one really takes the idea of a 
rule of laws and not of men, it would be bad 
to repose in Congress the discretion as to 
which amendments are subjected to "strict 
scrutiny. " It has been suggested that the 
Court should refrain from adjUdicating the 
question of ratification, since it might have 
a stake in the outcome.252 But Congress has 
a bigger stake, not only insofar as congres
sional power might be limited or expanded 
by a proposed amendment, but also in that 
the proponent of the amendment may be 
Congress itself-except in the case of 
amendments proposed by convention, when 
the amendment may well be designed to curb 
some congressional excess.253 Elihu Root 
stated the effect of giving Congress the dual 
roles of proponent and supreme judge: "It 
would certainly be vain for a constitution to 
declare or imply limitations upon the power 
to amend it, if those limitations could be 
transgressed at will by the very persons who 
were intended by the people to be restrained 
and confined . . .' '254 

To concede to Congress the right to apply 
inconsistent standards to questions of law, 
with the underlying assumption that policy 
considerations will influence the application 
of these standards, is to give Congress the 
power to amend the Constitution unilater
ally when it favors the amendment; and to 
block amendments through a third political 

252See text & notes 244-45 supra. 
253This is perhaps even more true when the question 

of constitutional law to be decided concerns a congres
sional regulation ofthe convention process-for instance, 
a decision that States have no power to call for a limited 
convention-than when Congress itself is the propo
nent of the amendment. See text & note 282 infra. 

254Quoted in Dodd, supra note 193, at 323. 
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step, after proposal and ratification, when it 
opposes them.255 

The members of the Constitutional Con
vention feared that Congress might gain such 
power. Edmund Randolph's original pro
posed Constitution expressly provided that 
the Constitution should be amended "with
out requiring the assent of the National Leg
islature. "256 The members whose reflections 
on the matter have been preserved assumed 
almost unanimously that since the Consti
tution was a limitation on the powers of Con
gress, and on the powers ofa majority of the 
States to harm the interests of a minority, it 
was important to protect the amending pro
cess from manipulation by Congress or even 
by a simple majority of the States.257 Not 
until the last week of the Convention was it 
decided to give Congress any more than a 
ministerial role even in the proposal of 
amendments ;258 later, Hamilton defended the 
arrangement by pointing to the limited 
congressional role, and observing: "We may 
safely rely on the disposition of the State 
legislatures to erect barriers against the 
encroachments of the national authority. "259 

The concerns which moved the Framers 
to limit the role of Congress are still impor
tant. -Even those who regard State or sec
tional interests as unworthy of protection 
must acknowledge that the Constitution 
protects other minority interests, and that 
these interests are equally threatened by 
granting a single majoritarian institution the 
effective power to amend the Constitution, 
as they would be by granting that same2 

institution the final authority on all matters 
of constitutional interpretation. 

A final reason must be advanced against 
the Court's abrogation of its authority: in 
each case, consider the worst that could 
possibly happen. Hamilton called the 
Supreme Court the "least dangerous" branch 
of government, not because it will always 
reach the right decision, but because it has 

255See Part II supra, text & notes 30-36. 
2561 Farrand, supra note 47, at 117; see 1 id. at 22. 
257See 1 id. at 202-03; 2 id. at 629-31; 3 id. at 3676-

8; 4 id. at 61. See generally Part II supra; partIn supra, 
text & notes 57-67. 

2S8See 2 id. at 557-59. 
259THE FEDERALIST No. 85 (A. Hamilton). 
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"neither force nor will, but merely judg
ment. ' '260 The worst fears of the most unre
lenting opponents of judicial power can never 
be realized without at least the acquiescence 
of the other branches of -government. Gen
erally such co-operation will be forthcom
ing, even when the other branches disagree 
with the construction of the Constitution put 
forth by the Court. However, a truly corrupt 
decision, an attempted judicial coup d'etat, 
might not be enforced; and the knowledge 
of this would presumably deter even a thor
oughly corrupt judge. If it w6re to become. 
firmly established, however, that Congress 
was the final judge of the validity of consti- . 
tutional amendments, such a coup, in the 
form of a proposal of an amendment 
lowed by a declaration that it had been 
fied, would be irresistible except by 
rebellion. 

Baker, Powell, and the Rejection of 
Unprincipled Avoidance 

Subsequent Supreme Court cases 
considerable doubt about the vitality of 
political question doctrine, and . 
about whether there is anything left of 
man. It was in Baker v. Carr,261 the 
tive reapportionment case, that 
Brennan listed the traditional bases of· 
political question doctrine, including 
"impossibility of deciding" because of a 
of manageable evidence or a need to 
policy judgments;262 but the holdings in· 
case and its progeny suggested that. 
"impossibility" category may be an .. 
set. 263 Certainly the evidence in C 
was no more complicated, no more" 
political and economic, "264 than that 
the Federal courts have routinely 
ered in reapportionment cases. 
held that issues involving State 
ments are not political questions,265 

26°Id. No. 78 (A. Hamilton). 
261369 U.S. 186 (1962). 
262Id. at 217. The passage referred to is 

in the text at note 177 supra. 
263See, e.g., Reynolds v. Sims, 377 U.S. 
264Coleman v. Miller, 307 U.S. 433, 453 
265369 U.S. at 210. 



itly overruling prior cases. 266 Many contro
versies that might arise inthe amending pro
cess concern the procedures or the 
prerogatives of State legislatures, and Baker 
suggests that the Court might be willing to . 
rule on these questions. 267 Nor should a dec
laration by Congress make any difference; 
if Congress should declare Tennessee's leg
islature to be apportioned constitutionally, 
there is no reason to believe the Court would 
accept this determination as conclusive. 

Powell v. McCormack268 was perhaps the 
most important political question case in this 
century. Reacting to allegations of crime and 
abuse of office by Adam Clayton Powell, 
Congress voted to exclude him at the begin
ning of the session. This was almost cer
tainly unconstitutional, since the Constitu
tion prescribes only age, citizenship and res
idence as qualifications for the office,i69 and 
provides that Congress may "expel" a 
member only by a two-thirds vote. 270 It 
seemed, however, that Congress would suc
ceed in "expelling'" Powell under the pre~ 
text of "excluding" him,271 since the right 
of Congress to judge the qualifications of its 
own members is the strongest case of a "tex
tually demonstrable constitutional commit

" of an issue to resolution by a branch 
than the Court. 272 

Chief Justice Warren, however, speaking 

Moyerv. Peabody, 212 U.S. 78 (1909); Scharpf, 
note 162, at 538 n.73. 

they ratify, the State legislatures are said to 
,p.rt':.rmlino a "Federal function." See Part IV supra, 

note 120. However, the basis on which State 
are distinguished from. Federal actions in Baker 

n",rf'ntlv that the former can be invalidated without 
"embarrassment" to co-ordinate branches of 

government; this "prudential" distinction 
all State legislative actions within reach of 
judiciary. 

U.S. 486 (1969). 
Const. art. I, § 2, cl. 2. 

art. I, § 5. 
motion to "exclude" Powell did carry by the 

which would have been necessary to "expel" 
the Court expressed doubt as to whether the 
two-thirds vote would have been obtained if 

.had been to expel. 395 U.S. at 508-10. 
~~U'U"'Jl!C is the only other example of an explicit 
ll1IT:ntrnlent which had been thought unreview

Court. See Wechsler, supra note 162, at 8. 

for a nearly unanimous Court273 (including, 
perhaps significantly, Justice Black), ruled 
that Powell had a right to his seat. The Court 
announced a view of the political question 
doctrine even narrower than the classical 
view: 274 

[a] determination of petitioner Pow
ell's right to sit would require no more 
than an interpretation of the Consti
tution. Such a determination falls within 
the traditional role accorded courts to 
interpret the law. . . . Our system of 
government requires that federal courts 
on occasion interpret the constitution 
in a manner at variance with the con
struction given the document by 
another branch. The alleged conflict 
that such an adjudication may cause 
cannot justify the ~ourts' avoiding their 
constitutional responsibility. 275 

The Court examined each of the criteria 
listed in Baker v. Carr and found them inap
plicable. Most significantly, Powell seems 
to say that even a broad constitutional grant 
of adjudicative power to Congress may not 
be exercised unconstitutionally; the only 
unreviewable power Congress might have 
would be to determine whether Powell in 
fact met the qualifications of age, citizenship 
and residence.276 

2730nly Justice Stewart dissented, on the ground of 
mootness. Justice Douglas filed a separate concurring 
opinion. 395 U.S. at 551-74. 

274The Court's cursory citation of the various types 
of' 'prudential" considerations listed in Baker is decep
tive in light of the concluding statement that whenever 
"an interpretation of the Constitution" is all a case 
calls for, these "prudential" considerations are auto
matically absent. /d. at 549. This statement, for which 
the Powell Court relied on Marbury, would indicate an 
effective return to the classical view of the political 
question. But the Court's willingness to overlook an 
apparent "textual commitment" of the issue to reso
lution by Congress suggests an even narrower view. 

27sId. at 548-49. 
276The Court explicitly left this question open. /d. at 

520-21 & n.41. Justice Douglas, concurring, stated that 
a determination offact by Congress concerning a mem
ber's qualifications would be unreviewable. Id, at 552. 
Thus, by falsely "finding" Powell to be under 25 years 
of age, Congress might have insulated its decision from 
judicial review. This distinction-that congressional 
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Professor Gunther has expressed doubt 
whether, after Powell, "any constitutional 
questions remain which the Court is likely 
to find committed to other branches for final 
decision. ' '277 Certainly the "prudential" 
considerations were as strong in Powell, 
where Congress had already made its deci
sion as to its internal affairs, as they would 
be in a constitutional amendment case, where 
Congress might or mighe not have expressed 
a view on the question. And the "textually 
demonstrable constitutional commitment" 
was much stronger in Powell than in any 
Article V case.278 Since many questions aris
ing in the amending process-whether a State 
may rescind its ratification, for instance, or 
whether Article V precludes a constitutional 
convention limited by its charter to consid
ering a particular amendment-are pure 
questions of law which "would require no 
more than an interpretation of the Consti
tution, "279 the Court should not hesitate to 
decide such issues. 

The contribution made by the Court in 
Powell to a sound resolution of the contro
versy over the amending process was not 
limited to its undermining of the theoretical 
foundations of Coleman. The Powell Court 
also confronted a number of past instances 
of congressional "exclusion" of constitu
tionally qualified members-elect, and found 
the value of such precedents "quite lim
ited. " The notion underlying Coleman-that 
if the Court finds a precedent in past 
congressional action, it need not undertake 
its own evaluation of the constitutionality of 
such action28°-was summarily rejected: 

determinations of fact may be unreviewable, whereas 
questions of law will always be reviewed by the Court
was applied to the amending process by then-Judge 
Stevens in Dyer v. Blair, 390 F. Supp. 1291, 1301-03 
& n.24 (N.D. Ill. 1975). Under this analysis, a certifi
cation by State legislative officials, or perhaps by the 
Federal official authorized to certify ratifications, that 
a State had voted to rescind, would be conclusive on 
the Court; but the legal effect of such a vote would be 
decided by the Court itself. See id. at 1301 n.24. 

277G. Gunther, CASES AND MATERIALS ON 
CONSTITUTIONAL LAW 454 (10th ed. 1980). 

278See text & notes 180-88 supra. 
279395 U.S. at 548. 
280See the text at note 231 supra. 
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That an unconstitutional action has been 
. taken before surely does not render 
that same action any less unconstitu
tional at a later date. . . . The rele
vancy of [such] cases is limited largely 
to the insights they afford in correctly 
ascertaining the draftsmen's intent. 
Obviously, therefore, the precedential 
value of these cases tends to increase 
in proportion to their proximity to the 
Convention in 1787.281 

Given the time, circumstances and manner 
of its adoption, it would be difficult to under
estimate the value of the Reconstruction 
resolution on rescission of proposed amend-, 
ments as an aid in determining the intent . 
the framers of Article V. Accordingly, 
Powell·all authority for the proposition 
rescission is a political question
Reconstruction resolution and the 
ments in Coleman relying on that 
tion-should be regarded as obsolete. 

Two relatively recent events, 
suggest that the Coleman political 
doctrine might have survived Baker 
Powell after all. In 1979 the Court i:1.l1l.1VU.11' 

its decision in Goldwater v. Carter,282 
Taiwan treaty case. Four Justices 
heavily on Coleman in declaring 
question whether the President can 
erally terminate a treaty is a 
policital question. The Goldwater 
is of limited significance, however; it 
memorandum rather than a full . 
the Court, decided in haste without 
argument a few days before the . 
action was to become effective. 283 

most extreme political question case 
tory, Coleman was handy authority. 

The other event that gave new 
Coleman was the Equal Rights 
extension. During the extension 
number ofleading constitutional..,\..u.vlaJ 
have not generally been hostile to 
and expansive judicial review 

281395 U.S. at 546-47. 
282444 U.S. 996 (1979). See also Ripple, 

v. Carter: Its Implications for 
the Convention Method of Amending the 
in 1979 Hearings, supra note 2, at 425. 

283See 444 U.S. at 539 (Blackmun, J., 



proposition that "judicial restraint" requires 
the courts to recognize as part of the Con
stitution most anything that Congress cares 
to put there. 284 Despite the narrowing of the 
political question doctrine that was tho~ght 
to have occurred in recent years, therefore, 
and despite its inconsistency with Marbury 
v. Madison, the Coleman decision has 
acquired a number of respectable defenders. 
The extension almost afforded an occasion 
for a reconsideration of Coleman by the 
Supreme Court: a number of States and State 
officials sued for a declaratory judgment that 
Congress had no power to extend the lives 
of State ratifications beyond the period for 
which the States had adopted them, and also 
that the States could rescind their ratifica
tions even prior to the expiration of the time 
limit. A Federal district court granted the 
requested relief. 285 By the time the case 
reached the Supreme Court, however, the 
period of the extension had experied, so the 
Court vacated the case as moot, giving no 

about what the Justices might have 
U'"""'~U'"'U on the merits of the case. 286 

and the Political Question 

arguments against absolute judicial 
to Congress in cases involving the 

,",,, •• v,, method of amendment are even 
than in other constitutional amend

cases, since the convention method 
designed to provide an alternative to 
. sional authority over ~he amenoing 

Giving Congress the power to decide 
one of its own proposals has been 

makes it the judge in its own case, 
it the absolute and unreviewable 

block the convention process makes 
. as well. The Hatch bill 

accordingly give "[a]ny State 
by any determination or by any 

Congress to make a determination 

.. . g., ERA Hearings, supra note 37, at 39-59 
of Laurence Tribe); id. at 61-68 (testimony 
Emerson). See also Part II supra. 
. Freeman, 529 F. Supp. 1107 (1981). 

Organization for Women, Inc., v. Idaho, 
(1982). 

or finding" in the convention process the 
right to bring suit immediately in the Supreme 
Court.287 Even if the Justices would other
wise be reluctant to "second-guess" a 
congressional decision about a question of 
law arising in the amending process, it is 
hardly inconceivable that their reluctance 
could be overcome by congressional pas
sage of the legal equivalent of an engraved 
invitation. 

The special circumstances under which 
such a case would be likely to arise, how
ever, make it perhaps even less likely that 
the Supreme Court would grant effective / 
relief in a convention case than in a non
convention case. The most obvious example 
would be a simple refusal by Congress to 
call a convention when presented with thirty
four State ratifications. Even if Congress 
asserted no constitutional justification at all
even if the thirty-four applications were 
identical proposals for a general constitu
tional convention, for instance-for the Court 
itself to call a convention or to order the 
members of Congress to vote for one would 
transgress all but the roomiest conceptions 
of the boundaries of the judicial function. 288 

287S. 119 section 15(a). The action would be given 
priority on the Court's docket. [d. The Hatch bill also 
makes it clear that the .grant of a special cause of action 
to States is not intended to limit any other right that 
anyone may have to seek judicial review of any ques
tion arising in the convention process. [d. section 5(c). 

288The problem is not that the merits of the question 
whether Congress has an obligation to call a convention 
are nonjusticiable, but that relief would be beyond the 
scope of the Court's injunctive power. See U.S. Const. 
art. I section 6 (' 'and for any Speech or Debate in either 
House, they shall not be questioned in any other Place.' '); 
Mississippi v. Johnson, 71 U.S. (4 Wall.) 475,500 (1866): 
"The Congress is the legislative branch of the Govern
ment; the President is the executive department. Nei
ther can be restrained in its action by the judicial 
department; though the acts of both, when performed, 
are, in proper cases, subject to its cognizance." See 
also Brickfield, supra note 9, at 27: "May Congress. 
refuse to call a convention should the requisite number 
of States comply? Apparently it may, although the intent 
of the framers of the Constitution was otherwise . . . 
From a legal standpoint, there is the same situation as 
arose from the failure of Congress to reapportion the 
number of Representatives in the House of Represen
tatives, which article I, section 2, clause 2, requires it 
to do every 10 years, but which in 1920 Congress failed 
to do. Thus while Congress has the mandate to perform, 
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When the Supreme Court in Powell found 
itself in a similar quandary" it settled on a 
declaratory judgment that the House had 
unconstitutionally excluded Powell, leaving 
open the possibility of an injunction order
ing the House doorkeeper to pay Powell his 
back salary. 289 No member of Congress was 
directly ordered to do anything, but the 
Court's decision carried enough moral weight 
that Congress finally gave Powell his seat. 
While it is not inconceivable that State leg
islatures or other parties aggrieved by the 
failure of Congress to call a convention could 
hope for a similar combination of declara
tory relief and injunctions against Federal 
officials other than members of Congress, 
the effectiveness of such relief would ulti
mately depend on the willingness of individ-

its failure or refusal to do· so apparently gives rise to 
no enforcible cause of action. 

In line with this point"it may be observed that court 
orders, even if it could be argued that the States had a 
right to bring legal actions in the courts against an 
unwilling Congress to call a convention, would have 
little meaning or effect since the courts lack the nec
essary tools to enforce their decisions against the Con
gress. " 

289395 U.S at 517-18. 

ual members of Congress to abide by 
Court's opinion of their constituti 
responsibilities. 

It is in the hope of-avoiding such a 
tacle that the thoughts in this essay 
offered. Like most other parts of the 
stitution, Article V generates its 
questions on which reasonable 
differ. The contemplation of amOlglUl 
a valuable exercise in many ways, but 
sometimes been known to cause 
do nothing when they might better 
something. If Congress should be 
with thirty-four State applications for 
stitutional convention, each member- . 
forced to decide for himself the true 
of the phrase "Congress . . . shall 
Convention for proposing 
will then become important that "''''".u,"" 

on the arguable implications of each 
words not divert all attention away 
word "shall." 

GROVER JOSEPH 

Chief Justice of the Sigh Court 
ican Samoa. 

[Editor's Note: Judge Rees recently left the faculty of the University of Texas Law 
where he taught constitutional law, tQ accept appointment as Chief Justice of 
Court. 
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